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MOTOR CARRIER SAFETY ADVISORY COMMITTEE 
C/O: Federal Motor Carrier Safety Administration

1200 New Jersey Avenue, SE

Room W64-232

Washington, DC 20590
August 28, 2012
The Honorable Anne S. Ferro

Administrator

Federal Motor Carrier Safety Administration

1200 New Jersey Avenue, SE

Washington, DC  20590

Dear Administrator Ferro:

The Motor Carrier Safety Advisory Committee (MCSAC) commenced work on Task 12-02 at its May 2012 meeting.  The Federal Motor Carrier Safety Administration (FMCSA) tasked the Committee with presenting ideas, concepts, and information the Agency should consider as it addresses the 11 outstanding National Transportation Safety Board (NTSB) recommendations classified as “Open-Unacceptable.”  The 11 NTSB recommendations are associated with four different crashes.
The MCSAC met in public meetings on May 21-22, 2012 and August 28, 2012, to discuss the task.  The Committee considered the NTSB Highway Accident Reports associated with the four crashes that precipitated the 11 outstanding “Open-Unacceptable” recommendations, FMCSA’s response to each of the NTSB recommendations, and the NTSB’s responses to FMCSA’s responses.  The resulting ideas and recommendations are attached as the Task 12-02 Report.
I submit this report to FMCSA for its consideration.






Sincerely,






//signed//






Danny Schnautz (chairman pro tem) for David R. Parker

Enclosure
MCSAC Task 12-02: Alternative Strategies the Agency Could Pursue to Address Outstanding National Transportation Safety Board (NTSB) Recommendations Classified as “Open-Unacceptable”

Introduction
In Task 12-02, FMCSA requested that the MCSAC identify ideas, concepts, and information that the Agency should consider when addressing 11 different NTSB Recommendations that are classified as “Open-Unacceptable.”  This Task 12-02 Report begins by discussing the Committee’s general and overarching ideas and comments relating to implementing NTSB Recommendations.  The MCSAC provides comments and ideas regarding private passenger motor carriers, which are a potentially challenging motorcoach population that are involved in at least some of the NTSB-investigated crashes.  The Task 12-02 Report then turns to the specific “Open-Unacceptable” NTSB Recommendations addressed in the Task Statement 12-02.  The Committee has provided its comments and recommendations relating to each NTSB Recommendation in a table that begins on page four.
I. General Notes

A. As resources are a continuing issue for FMCSA, the Agency should be able to charge more user/service fees to cover the necessary expenses that FMCSA must incur.

1. The Agency does not have general user fee authority.  FMCSA only has the authority to charge registration fees and a fee for carriers that self-insure.

2. FMCSA should seek either expanded statutory authority to charge fees for specific programs with demonstrated effectiveness or need or pursue additional use of third party entities for certain purposes (e.g., training, testing) that could charge fees.

a. For example, FMCSA could use a third party to inspect and test vehicles being sold in the secondary market to ensure they are safe for highway use.  The Agency could require the inspection (when a vehicle is being transferred or sold in the secondary market) and the third party could charge for that fee.

B. When considering the MCSAC ideas and recommendations relating to the NTSB recommendations below, FMCSA should keep in mind the higher priorities faced by the Agency’s scarce resources.  For example:

1. A primary emphasis should be placed on strengthening the new entrant application process; and
2. FMCSA should seek statutory authority to collect Social Security Number information from directors and officers identified on new entrant applications.

II. Private Passenger Motor Carrier Discussion Notes
A. Outreach

1. There is not an easy way to get in touch with small private passenger motor carriers.  How do you reach these carriers that do not have a natural and obvious flow of safety information?

2. Insurance companies may be a common denominator – may be useful in terms of ability to communicate and provide information.

3. Outreach to church associations, health care centers, and non-profit associations.  

a. Most small operations belonging to these associations want to comply, they just do not know how or what they need to do.

4. Outreach could be included in licensing renewals and commercial driver license (CDL) renewal procedures.

5. Outreach to sellers of primary and secondary market motorcoaches, as well as mechanics.  These sellers and mechanics should send on information associated with the safety and maintenance of these vehicles.

a. FMCSA could consider a requirement to pass safety and maintenance information to a buyer before a title can be transferred (both for initial sale and in the secondary market).

b. FMCSA could encourage State Departments of Motor Vehicles (DMVs) to convey safety information before registering a secondary market (used) motorcoach in the State.

6. Focus on destination points (e.g., New York City and other urban tourist destinations, casinos, theme parks, museums) in terms of outreach and enforcement cooperation.

7. Tire retailers or mechanics could also distribute information to motorcoach carriers, e.g., that certain tires are not suitable for highway speeds.

8. As motorcoach safety has been a priority for Secretary LaHood, perhaps priority funding should go to motorcoach outreach activities.

B. Perhaps include unique educational requirements for a specific class of CDL license (e.g., church bus drivers).

C. Enforcement

1. Challenges for motorcoach enforcement include prohibition of en route inspections.  

a. Clarification has been provided recently that states that inspection can occur where passengers can be safely unloaded.  See January 2012 policy letter from FMCSA Chief Counsel.

b. En route inspections are still an issue because there are not many safe or comfortable places to unload passengers where enforcement officials can perform an inspection.

2. It is difficult to identify chameleon carriers and to get hold of certain entities.

a. Some do not have many vehicles.

b. Some small carriers have irregular hours of operation such that they do not come through inspection sites at regular hours.  

c. Some carriers might not know that they need to stop in an inspection facility.

3. Inspectors likely need to be re-educated.  Not all Commercial Vehicle Safety Alliance (CVSA) inspectors are trained in motorcoach inspections.

a. Even motor carrier enforcement officials who are not trained CVSA inspectors could be trained on some basic safety inspection issues.

4. MCSAC Recommendation:  FMCSA should include priority in CVSA to train officers.  Training should also be made a priority in annual commercial motor vehicle safety plan that each State is required to produce (FMCSA has to approve State annual CMV safety plans).

	
	Open-Unacceptable Items
	Ideas, concepts, and info the Agency should pursue

	1
	H-05-003 - Revise the Federal Motor Carrier Safety Regulations appendix G to subchapter B, Minimum Periodic Inspection Standards, Part 10: “Tires,” Sections A(5) and B(7), to include inspection criteria and specific language to address a tire’s speed rating to ensure that it is appropriate for a vehicle’s intended use.
	· Implementing this NTSB Recommendation might be helpful if the owner took the motorcoach to be repaired or inspected and a mechanic or inspector recognized the tire’s speed limitation (i.e., any warning against highway or high-speed use).

· MCSAC Recommendations: 

· FMCSA should implement the NTSB Recommendation.

· The inspection criteria should include requiring inspectors to examine tires for speed restrictions or limitations. If the tires do have a speed limitation that is indicated on the sidewall, the inspectors should follow up with the motor carrier and ask about the vehicle’s intended use.

· If the inspector suspects that the vehicle is intended for highway use and the vehicle is equipped with restricted speed tires, the inspector should contact the State Motor Carrier Safety Assistance Program (MCSAP) enforcement agency.

· Under 49 CFR Part 10: “Tires,” A(5), separate “Labeled Not for Highway Use” from “Displaying Other Marking Which Would Exclude Use on Steering Axle” (currently all under A).

	2
	H-05-004 - Conduct a study on the safety effectiveness of the self-inspection and certification process used by motor carriers to comply with annual vehicle inspection requirements and take corrective action, as necessary.
	· The church involved in this crash was conducting self-inspections, but it was not going through the entire inspection process required under Federal standards.

· Annual self-inspections and certifications are not submitted to any State or Federal agency.

· FMCSA determined that States with mandatory inspection programs have lower out-of-service rates than States without mandatory inspection programs. (2004 Report to Congress on Uniform Inspection Stickers)

· MCSAC Recommendation: FMCSA should implement this NTSB Recommendation. Among other issues, the study should examine the best practices of States implementing inspections on self-certified vehicles, e.g., are the self-certifications of low-frequency use motorcoaches being checked?

· FMCSA should compare the effectiveness of the self-certification process with the effectiveness of States that require third party certification and with those States that make third party certification optional (i.e., lower violation rates, lower crash rates, lower out-of-service rates, looking at vehicle maintenance Compliance Safety Accountability [CSA] data).

	3
	H-05-005 - Develop a method for inspecting motorcoach passenger seat mounting anchorages and revise the Federal Motor Carrier Safety Regulations appendix G to subchapter B, Minimum Periodic Inspection Standards, to require inspection of these anchorages.
	· Seat anchorages may be a problem that was created at the time of manufacture, whether or not they were built to the National Highway Traffic Safety Administration (NHTSA) standard. It is not clear how inspectors could test for this beyond rocking the seats back and forth.
· NTSB suggested developing some seat anchorage inspection to check for movement. NTSB recommended that FMCSA codify this requirement so that it would happen regularly.
· The “shake test” arguably falls short. Shaking the seat does not guarantee that anyone will observe any improper anchorage issues.  Visual inspection is more objective.
· This recommendation depends on the NHTSA solution to seatbelt anchorages in a current NHTSA seatbelt rulemaking. 
· On the other hand, a new NHTSA rule would not affect motorcoaches already on the road.
· FMCSA did not believe that implementing this NTSB Recommendation would make a difference in inspections such that it would warrant spending Agency resources to issue a rulemaking.
· MCSAC Recommendation: FMCSA should engage in educational outreach to inspectors and motor carriers on checking the anchorage of seats via visual inspection and pushing and pulling on the seats.

	4
	H-08-013 - Develop and implement a plan to deploy technologies in commercial vehicles to reduce the occurrence of fatigue-related accidents.
	· FMCSA is currently conducting field operational testing of a Drowsy Driver Warning System (DDWS).
· Electronic On-Board Recorder (EOBR) rules and hours of service (HOS) regulations do not necessarily address fatigue that causes crashes (e.g., in this crash, the driver had sufficient time off but made poor personal choices).
· MCSAC Recommendation: FMCSA should observe and act on the results of the DDWS testing program.

	5
	H-09-019 – Require that tire pressure be checked with a tire pressure gauge during pre-trip inspections, vehicle inspections, and roadside inspections of motor vehicles.
	· Current FMCSA guidelines recommend that pre-trip inspections include tire pressure check with a tire gauge but permit visual examinations and kicking (thumping) the tires.
· Checking pressure with a tire pressure gauge causes a loss in air pressure (concern with less than truckload [LTL] operations that switch drivers multiple times a day being required to check pressure pre- and post-trip).
· It is impossible to get an accurate tire pressure reading at a roadside inspection after the tire has been running.
· Requiring tire pressure reading at roadside inspections would permit fewer inspections to be conducted (currently, if a tire looks low, roadside inspectors will check with a tire gauge).
· MCSAC Recommendations: 
· Convey the importance of tire pressure as it relates to vehicle safety as a part of outreach and education to motor carriers and drivers.
· FMCSA should work with tire manufacturers, tire retailers, and insurance companies to assist with education and outreach on the role of tire failure in crashes. 
· The Committee agrees with FMCSA’s rationale in its letter to NTSB explaining why checking tire pressure with a tire gauge would not be effective.
· MCSAC supports NHTSA evaluation of tire pressure monitoring systems for CMVs (NTSB Recommendation H-09-22).
· Potential alternative: The Agency’s guidelines should state that if during a pre-trip inspection, vehicle inspection, or a roadside inspection, a tire appears to be underinflated, the tire pressure should, to the extent practicable, be checked with a tire pressure gauge.

	6
	H-09-020 - Require those states that allow private garages to conduct Federal Motor Carrier Safety Administration inspections of commercial motor vehicles to have a quality assurance and oversight program that evaluates the effectiveness and thoroughness of those inspections.
	· The motorcoach involved in this crash had just passed inspection 8 days prior to the accident, at a private garage that was permitted to conduct periodic annual inspections in Texas. NTSB found that the facility did not conduct a thorough inspection.
· Texas must certify a private facility to conduct such inspections but does not appear to provide follow-up regarding the facility’s inspection activities.
· State motorcoach inspection programs vary from State to State.
· Motorcoach periodic inspection requirements should be more mechanical.
· MCSAC Recommendations: 
· Since the majority of States does not require an inspection program, this NTSB Recommendation is not national in scope. Therefore, this NTSB Recommendation is a feasible oversight solution only for a minority of State programs (9).
· FMCSA should conduct a study of the effectiveness of the annual periodic inspection regulation requirements. As part of that study, the Agency should document what States are doing in terms of periodic inspection programs or allowing self-certifications.

	7
	H-09-037 – Assist the National Highway Traffic Safety Administration in developing a Web-based database of FMVSS-compliant passenger-carrying commercial motor vehicles that can be utilized by federal, state, and local enforcement inspection personnel to identify non-FMVSS-compliant passenger-carrying commercial motor vehicles so that these vehicles (other than exempted vehicles) are placed out of service and cease operating in the United States. Implement a process to periodically update this database.
	· The manufacturer’s Federal Motor Vehicle Safety Standard (FMVSS) certification label is located on the inside of the door, which is easy to check. However, it is not enforced (certification label is not checked at the border or anywhere).
· A vehicle that is operated by a foreign-domiciled motor carrier and crosses into the United States to transport passengers or cargo must comply with Federal Motor Carrier Safety Regulations (FMCSRs) but is considered an “instrument of international traffic” by NHTSA and Customs and Border Patrol (rather than an import) and thus, is not required to be manufactured to FMVSS (or have a FMVSS certification label).
· If the manufacturer intends the vehicle to be sold in Mexico, the manufacturer does not need to certify to the FMVSS.
· FMCSA and NHTSA are working on training inspectors to check for FMVSS certification labels on U.S. domiciled passenger motor carriers.
· NTSB’s investigation found numerous (~100) motorcoaches operating in the United States (by U.S. domiciled motor carriers) without FMVSS certification labels.
· A certification label (or any decal) does not provide any assurances or definitive information about the current or present condition of a CMV or its equipment.
· MCSAC Recommendations: 
· NHTSA should require that manufacturers track the standards to which each vehicle is made and maintain a database of vehicle identification numbers (VINs). Such database could be a source of compliant vehicle that other agencies should use.
· Database could be updated by motor carriers certifying that all vehicles operating were certified to FMVSS at the time of manufacture during motor carrier biennial registration update requirement.
· In addition, FMCSA should revise 49 CFR part 376 to require that passenger motor carriers are subject to the same limitations on the leasing of motor vehicle equipment for interstate activity (ensuring documentation to determine who is accountable for the safe operation of passenger carrier vehicles).

	8
	H-09-038 – Require that federal and state inspectors utilize the database requested in Safety Recommendation H-09-37 during both roadside and compliance review inspections of passenger-carrying commercial motor vehicles to identify and place out of service non-FMVSS-compliant vehicles.


	· State enforcement officials are not trained on the FMVSS. They are trained on the FMCSRs. 
· If law enforcement officials are required to access too many databases, they will likely not do it.
· If the database is not accurate, an enforcement official is not likely to use it.
· “One stop shopping” is simplest and most efficient approach for law enforcement officials.
· MCSAC Recommendations: 
· FMCSA should consider linking all relevant databases for roadside inspectors to access with a single login.
· For example, one such project is SmartRoadside (FHWA pilot data project), which is a combined/linked database that contains all relevant databases for enforcement officials.
· FMCSA should consider making the database interactive so that enforcement officials could add information to share with other inspectors.
· Database should list vehicles by year and manufacturer-required equipment against which that inspector can compare the vehicle.
· FMCSA should check with the Volpe Center to see if anything can be done in the interim to streamline databases.

	9
	H-09-039 – Institute a requirement for federal and state enforcement officials to obtain training on a procedure to physically inspect passenger-carrying commercial motor vehicles for an FMVSS compliance label, and work with the Commercial Vehicle Safety Alliance to develop and provide this training.
	· Roadside enforcement officials need to understand how they should treat a finding of a violation of the certification label requirement.
· MCSAC Recommendations: 
· The MCSAC believes that the spirit of this NTSB Recommendation is being met by FMCSA and State and local partners. Although the specific FMVSS compliance label may not be “inspected,” the FMCSRs incorporate and cross reference many of the safety-related FMVSS. Further, State partners adopt or reference the FMCSRs in their regulations for commercial passenger carriers. States may have additional references or BASIC-compliant FMVSS-aligned statutes regulating motor vehicles. Inspectors within FMCSA and State partners are certified through the CVSA to complete vehicle inspections on passenger carriers. Although the specific label is not examined by inspectors, the critical safety mechanisms that the label represents are inspected for what would equate to FMVSS-compliant standards in the North American Standard Level V Vehicle-Only Inspection.
· This NTSB Recommendation should be presented to the CVSA Executive Director to determine whether it should be passed on the Executive Committee or to FMCSA.

	10
	H-09-040 – Require that passenger motor carriers certify on their OP-1(P) forms (Application for Motor Passenger Carrier Authority) and initial MCS-150 form (Motor Carrier Identification Report [Application for USDOT Number]) and subsequent required biennial submissions that all vehicles operated, owned, or leased per trip or per term met the FMVSSs in effect at the time of manufacture.
	· Certain forms for Mexico- and non-North America-domiciled vehicles already include vehicle certification statements.
· However, NTSB recommends additionally including certification by motor carriers that all vehicles are certified to meet FMVSS on a carrier’s biennial registration update.
· MCSAC Recommendation: FMCSA should adopt NTSB’s Recommendation, except that carriers should certify that all vehicles it operates have the required FMVSS certification label.

	11
	H-09-041 - Seek statutory authority to suspend, revoke, or withdraw a motor carrier’s operating authority upon discovering the carrier is operating any non-FMVSS-compliant passenger-carrying commercial motor vehicles, a violation of the FMVSS-compliant certification requested in Safety Recommendation H-09-40.
	· This recommendation may not go far enough to ensure that bad actor carriers cease operation because such carriers will continue to operate vehicles, even after having their operating authority withdrawn or suspended.
· MCSAC Recommendation: FMCSA should implement this NTSB Recommendation.
· However, in an investigation, FMCSA would likely have to prove some sort of intent to fraudulently certify.
· FMCSA should develop a procedure for identifying these carriers that would be in noncompliance.
· In the event the Agency cannot get such authority, FMCSA should work with CVSA to make violation of the FMVSS-compliant certification an out-of-service requirement for passenger motor carriers.
· FMCSA should continue working to strengthen new entrant requirements and raising the safety bar.
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