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1.0 Compliance Manual
1.1 Stage 1-Monthly Intervention Selection & Carrier Assignment
1.1.1 Stage 1 - Introduction

Stage 1 identifies carriers in need of Intervention. These carriers are prioritized and Sl-specific
assignments can be made. This Stage is the responsibility of the Manager; however, the eFOTM
Investigator Manual provides you, the Investigator, with details surrounding this stage to familiarize
you with the process.

The FMCSA Portal provides the Manager with access to the necessary information to conduct the
activities in this Stage. This manual provides details on the system recommendations and the criteria
that govern those recommendations. The Manager uses the system recommendations as a foundation for
making decisions; but, the Manager has discretion to take many other experiential factors into
consideration and should document these decisions in the FMCSA Portal.

e Onamonthly basis, the Safety Measurement System (SMS) provides quantified performance data
and presents Behavior Analysis and Safety Improvement Category (BASIC) percentiles as
calculated from a carrier’s roadside inspection data; State-reported crashes; and, the Federal
motor carrier census. The system also generates Warning Letters for carriers meeting the
warning letter criteria. In addition, the system records and tracks the status of Serious
Violations.

e Based on BASIC percentiles, Intervention history, and the status of Serious Violations, the
FMCSA Portal prioritizes each carrier for intervention into the following risk-based
prioritization categories:

o High Risk,

o Moderate Risk,

o Risk,

o Warning Letter, and
0 Monitor.

e The process of assigning carriers to Sls for an Intervention is done in conjunction with
determining the appropriate Intervention Type.

e The Manager reviews and validates information accessible through the FMCSA Portal and
selects the appropriate Intervention Type and assigns the Interventions to the SI. These steps
are often done together, but are presented sequentially in this manual for ease of presentation
and discussion. Once the decision is made that an Intervention will be conducted, the type of
Intervention must be selected, planned, and entered in the FMCSA Portal, based on the
business rules described in this section. | IDBMGISIEIES] The Manager also reviews information
on Serious Violations from prior Investigations to determine if corrective action has been
taken and updates the records or adjusts assignments based on his or her findings.

The Stage 1: Monthly Intervention Selection and Carrier Assignment process workflow provides a visual
representation of the key processes.
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Recommendation Options: Intervention Selection Options:
Prioritization: Intervention Type -NOC Stage 1
-High Risk -Potential NOC - NOovV . .
-Moderate Risk -Potential NOV - 100% State: Verification-Only Monthly Intervention Selection
-Risk -Verification Only Document Review and Carrier Assignment
-Monitor -Specified Investigation Type - 100% State: Offsite Investigation _—
-Warning Letter - Onsite Investigation — Focused

- Onsite Investigation - Comprehensive

System Assesses Carrier Manager Determines Manager Determines Manager Determines
Performance, Generates Carriers Prioritized Intervention Type for Intervention Type for Intervention Type for Manager Makes

Warning Letters, and > Based on Risk > Carriers on the Risk- | Carriers on the > Carriers not on the Assi%nments
Tracks Serious Violations Based Prioritization Monitor on Warning Risk-Based

112 113 Lists 114 Letter Lists 1 1 g Prioritization Ligtg g 117
Examine carriers
Select

recommended for NOG f—

Potential NOC v

Examine carriers
with Open NOV

\ 4

Examine carriers

recommended for {—————p»
Potential NOV

an investigatiol
and Violations
immediately

- Go to
Stage 2

\ 4

9 . S
S bent S SV Geading Select
recommended for ifly BEEMiERR Yes P NOC

Review

Verification-Only Qrrection?

v
Examine carriers 1
recommended for
specific Type of
Investigation

States:

Criteria for

choosing Offsite
er Onsite?

.| 100% States: Select
Offsite Investigation

<
A

A 4
Examine all other
carriers in
Investigate
Category

Meets Criteria fo
Comprehensive
Onsite?

Select Onsite
Yes—P| Investigation -
Comprehensive

Select Onsite
Investigation - Focused

No Intervention
Selected

1.1.2 System Assesses Carrier Performance, Generates Warning Letters, and Tracks Serious
Violations

The system assesses performance based on a combination of on-road safety performance data and
serious violations found during a previous investigation. Using this information, the system identifies
the BASICs that merit attention, identifies candidates for Interventions, generates warning letters, and
monitors serious violations.

On-Road Safety Performance

Warning Letters
Serious Violations

1.1.2.1 On-Road Safety Performance

SMS quantifies the on-road safety performance of individual carriers and drivers. The data is used to rank
an entity’s performance relative to carriers in the same safety event grouping in each of the seven BASICs.
A carrier is subject to an intervention based on SMS results. SMS evaluates the safety of individual motor
carriers by considering on-road safety performance. This can be from roadside inspections and State-
reported crashes that have occurred within the previous 24 months. Regardless of the source of data, a
BASIC that is Roadside-ldentified means that the BASIC measurement is at or above the threshold for
intervention. (See table below.). On a monthly basis, all carriers that have patterns of non-compliance
documented in the SMS are assigned to one of the five categories:
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1.
2.
3.
4.
S.

High-Risk
Moderate-Risk
Risk

Warning Letter
Monitor

Table: BASIC Thresholds (Percentiles)

BASIC Passenger HM Carriers All Other Motor
Carriers Carriers

Unsafe Driving 50 60 65

Hours of Service (HOS) Compliance

Crash Indicator

Driver Fitness 65 75 80

Controlled Substances/Alcohol

Vehicle Maintenance

Hazardous Materials (HM) Compliance (80 80 80

Hazardous Materials (HM) thresholds will apply to motor carriers when the following conditions are met:

At least two HM placardable inspections within the past 24 months, with one inspection

occurring within the past 12 months;

HM placardable inspections are at least 5% of the motor carrier’s total inspections; or

and

The carrier has an HM Safety Permit issued by FMCSA.
Passenger carrier thresholds will apply to motor carriers when one of the following criteria is met:

The motor carrier has active common or active contract passenger authority. The motor carrier
must also meet both of the following criteria:

0 Owns, term-leases, or trip-leases a 9—15 passenger vehicle or 16+ passenger vehicle; and

0 Passenger vehicles represent 2% or more of the carrier’s total vehicles.

The operation classification in the Motor Carrier Management Information System (MCMIS) is
authorized for-hire or exempt for-hire. The motor carrier must also meet one of the following

criteria:

0 Owns, term-leases, or trip-leases a 9—15 passenger vehicle or 16+ passenger vehicle; and
passenger vehicles represent 2% or more of the carrier’s total vehicles; or

o0 If the carrier has no vehicle data at all in MCMIS and “passengers” is a cargo

classification.

The operation classification in MCMIS is private motor carrier of passengers. The motor carrier
must also meet both of the following criteria:

0 Owns, term-leases, or trip-leases a 16+ passenger vehicle; and

0 Passenger vehicles represent 2% or more of the carrier’s total vehicles.
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1.1.2.2 Warning Letters

The system will determine which carriers should receive warning letters. These letters will also be
generated and mailed by the system within one month of being designated. No action is required on the
part of the Manager. These carriers have at least one Roadside-Identified BASIC and have not received
a prior warning letter or investigation within a preset duration AND do not meet any other criteria for
placement in any other prioritization category. (See Section 1.1.4 for prioritization criteria.) Sls and
Managers can access an electronic version of the warning letter through the FMCSA Portal if a carrier
contacts the office with questions following receipt of a warning letter. A warning letter is not issued to a
carrier with only BASICs subject to intervention based on the discovery of Serious Violations during a
previous investigation. Warning letters are not issued to carriers identified as High-Risk.

Carriers that are eligible to receive Warning Letters as part of various compliance and enforcement
programs are identified in the following table:

Carrier Type/Program Receives Automated Warning
Letter based on SMS
New Entrant No
Canada Domiciled Yes
Mexico Domiciled “Grandfathered” Yes
Mexico Domiciled “Certificated” Yes
Mexico Domiciled “Provisional” No
Mexico Domiciled “Commercial Zone” No
Non-North American (NNA) No
Passenger Yes
HM Permit Yes
Household Goods Yes

The carrier is not required to provide any response to the warning letter. However, some carriers may
request an in-person meeting. The Division/State office decides on a case-by-case basis whether to meet
with the carrier. If contact with the carrier generates a document or record, it should be scanned into
EDMS. [IBBUEISEIESH I it is determined that a Cooperative Safety Plan (CSP) is an appropriate follow-
on to a meeting with the carrier, then the SI should follow the standard CSP process described in Stage 5.

1.1.2.3 Serious Violations

In addition to on-road performance, the system tracks the status of serious violations®-cited in previous investigations
and indicates whether a carrier requires an intervention based on those violations. This may take place in conjunction
with a BASIC investigation or independent of an investigation depending on SMS results. [SESGISIIGSN | f the
carrier has not met the corrective action requirement for each serious violation within 12 months of the
investigation in which it was cited, then another intervention is required. In such cases, the carrier will be
designated for an intervention to verify that the violations have been addressed.

Serious violations include violations of acute, critical, Fundamental, and Essential Safety Management
(ESM) regulations cited in an investigation.* Serious violations are defined as:

¢ Violations of Acute regulations are those where non-compliance is so severe that they
require immediate corrective action by a carrier regardless of its overall safety posture.
Discovery of a single acute violation constitutes a Serious Violation.

e Violations of Critical regulations are those which relate directly to the carrier’s
management and/or operational controls and are indicative of breakdowns in a carrier’s

management controls. Discovery of violations in at least 10% of the records checked and
a pattern (more than one occurrence) results in a Serious Violation.
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e Violations of Fundamental regulations are those where non-compliance is so severe that they
require immediate corrective action by a carrier regardless of its overall safety posture. Discovery of
a single Fundamental violation constitutes a Serious Violation.

e Violations of Essential Safety Management regulations are associated with elements of safety
management controls necessary to operate. Discovery of violations in at least 10% of the records
checked and a pattern (more than one occurrence) results in a Serious Violation.

FIOOYAISHAIeS] < rious violations require corrective action by the carrier either through specific evidence
of correction or by improved, sustained on-road performance. Accordingly, there are two types of
Serious Violations:

e Type A Violations—Serious violations for which corrective action can be demonstrated through
carrier-submitted documentation.

e Type B Violations—Serious violations for which corrective action can only be demonstrated
through a carrier’s sustained on-road performance. Corrective actions for all serious violations are
listed in Appendix L-1: Serious Violations—Corrective Action Requirements. If serious
violations remain uncorrected for 12 months following the closeout date of the investigation, an
intervention to verify whether the violation has been corrected is recommended. The system may
recommend a Verification-Only Intervention or a specific type of Investigation that should also
include the verification process.

For each BASIC, the Safety Measurement System (SMS) captures and displays the safety status of
individual motor carriers. BASICs subject to an intervention are indicated as having a status of
Roadside-Identified and/or Serious Violations documented during previous investigations. Each type of
status is defined below, followed by a screenshot that shows how the BASIC status is depicted in the
FMCSA Portal.

Screenshot: BASICs Safety Measurement Summary*

COMPAN ORMATIO

= USDOT Registration

» Cargo Tank Facility

*! Hazardous Materials

* Operating Authority

© BASICS Safety Moasuremant Summary

BASICs Safety Measurement Summary &
BASICS Dytals ang Higlory Migrventicn Thrashoiey [Coemgany Safety Maasurement Snapshot Date 02/222013)

BASIC ON-ROAD BIVESTIGATION BASICs STATUS
Unsafe Driving ' B84 % &
Hours-of-Service (HOS) Compliance TTaA% ;E' .&
Driver Fitness 924% &
Controlied Substances and Alcohol 0%
Vehicle Maintenance 834 % :“, &
Hazardous Materials (HM) Compliance 892 % !:h

Crash indicator 22% [
Insurance / Other [T

*! Inspection Selection System (155] info

(*) screenshot from the FMCSA Portal

6 Violations of Acute and Fundamental regulations found during an Onsite or _Offsite
Investigation do result in a Serious Violation. Violations of Critical and ESM regulations found during
an Onsite Investigation do result in a Serious Violation if they exceed the 10% threshold and there is a
pattern (more than one occurrence). Violations of ESM and Critical regulations found during an Offsite
Investigation do not result in a Serious Violation.
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Unlike on-road performance measures, status updates for Serious Violations cited in previous investigations
are not managed automatically. It is the responsibility of the Manager to review corrective action for Serious
Violations. Prior to making an assignment the Manager should update their status according to available
evidence of corrective action. This review may take place as evidence of corrective action is received from
the carrier as a follow-up action to the prior intervention and/or just prior to assignment of a subsequent
intervention.

1.1.3 Carriers Prioritized Based on Risk

On a monthly basis, as described in Section 1.1.2, the SMS calculates carrier BASIC percentiles, based
on their on-road performance data. This information, and other information such as Intervention history,
Serious Violation status, and operational characteristics, is used to prioritize carriers based on risk and in
some cases determine a recommended action. This section describes the system generated risk-based
prioritization lists, including the criteria that govern the risk based lists, and the tools to support prioritizing
carriers for interventions beyond those identified as High-Risk.

System Prioritizes Carriers Based on Risk
Intervention Types

1.1.3.1 System Prioritizes Carriers Based on Risk

Prioritizing carriers based on risk for Interventions is an automated process. However, the Manager
should understand the general principles that determine placement in each risk-based category, as this will
help him or her to apply the Intervention selection criteria described later in this Stage.

Based on BASIC percentiles, intervention history, and the status of Serious Violations, the FMCSA Portal
prioritizes carriers for intervention into the following risk-based prioritization lists:

High-Risk
Moderate-Risk
Risk

Warning Letter
Monitor

Under most circumstances, a warning letter is sent to the carriers before an Investigation is recommended.
Each of these risk-based categories is described in greater detail below. In addition to sorting the carriers
into risk-based prioritization categories, carriers are order based on their measurement of risk (See Primary
Lists below) to help the Manager determine appropriate assignments. This sort order is further displayed on
secondary level lists (See Secondary Level Lists below e.g., the estimated risk of carriers designated
Moderate-Risk 1 are greater than those on Moderate-Risk 2).

After the carriers identified as High-Risk are assigned, Division Offices can use discretion in deciding
which carriers to investigate beyond those identified as High-Risk. Use the FMCSA Portal assignment grid
to review carrier’s safety performance to assess their priority for intervention, utilize the tools provided in
the assignment grid (Manager Utilize Tools to Support the Assignment Process), and consider the
availability of resources and other Agency initiatives, in making and managing assignments.

Criteria for Risk-Based Prioritization within Primary Lists

Time Since Last Carrier Types

Primary List SMS BASIC Performance Intervention Excluded
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Primary List SMS BASIC Performance Vs Smce_Last Colvier Ty
Intervention Excluded
2 or more of the following BASICs | Passenger carriers: no onsite None excluded
at or above the 90" percentile for 2 | comprehensive investigation
consecutive months (passenger in last 12 months. All other
High-Risk carriers: 1 month): Unsafe Driving, | carriers: no onsite intervention
Crash Indicator, Hours-of-Service | in last 18 months.
(HOS) Compliance, Vehicle
Maintenance
2 or more of the following 1. No intervention in last 12 Excludes the following:
BASICs at or above intervention months AND 1. High-Risk
Moderate- threshold: Unsafe Driving, Crash | 2. No warning letter in last 6 | 2. Warning Letter
Risk Indicator, HOS Compliance, months 3. New Entrant Carriers
Vehicle Maintenance
1 or more BASICs at or above 1. No intervention in last 12 | Excludes Moderate-
. intervention threshold or with months AND Risk
Risk unresolved Acute or Critical 2. No warning letter in last
Violation(s) 6 months
1 or more BASICs at or above 1. No intervention or Excludes High-Risk
threshold warning letter in last 18
months AND Note: criteria for New
Warning 2. _If there was a previous Entrant \'/vgrni'ng letters
L etter intervention, then no are speCIf_led ina
BASICs or unresolved forthcoming separate
Acute or Critical policy
Violations in prior 12
months
1 or more BASICs at or above 1. Has had an intervention Excludes the following
threshold or with unresolved Acute in last 12 months, or carrier
or Critical Violation(s) received a warning letter | designations/types:
in last 6 months OR 1. High-Risk
. 2. New entrant motor 2. Warning Letter
Monitor

carrier that has had a
Safety Audit or
Investigation

3. New Entrant Motor
Carriers that have not
yet had a Safety
Audit or
Investigation

SMS Performance Criteria for Secondary-Level Prioritization within Moderate Risk, Risk,
and Monitor Lists

Primary
List

Secondary List

SMS BASIC Performance
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Primary
List

Secondary List

SMS BASIC Performance

Moderate-
Risk

Moderate-Risk 1

3 or more of the following BASICs at or above intervention
threshold: Unsafe Driving, Crash Indicator, HOS Compliance,
Vehicle Maintenance

Moderate-Risk 2

2 or more of the following BASICs at or above intervention
threshold: Unsafe Driving, Crash Indicator, HOS Compliance,
Vehicle Maintenance

Risk

Risk 1

1 of the following BASICs at or above intervention threshold:
Unsafe Driving, Crash Indicator, HOS Compliance, Vehicle
Maintenance

Risk 2

1 or more of the following BASICs at or above intervention
threshold: Driver Fitness, Controlled Substances/Alcohol,
Hazardous Materials (HM) Compliance

Risk 3

0 BASICs at or above intervention threshold and 1 or more
BASICs with unresolved Acute or Critical violations

Monitor

Monitor 1

2 or more of the following BASICs at or above intervention
threshold or with unresolved Acute or Critical violations: Unsafe
Driving, Crash Indicator, HOS Compliance, Vehicle Maintenance

Monitor 2

1 of the following BASICs at or above intervention threshold or
with unresolved Acute or Critical violations: Unsafe Driving,
Crash Indicator, HOS Compliance, Vehicle Maintenance

Monitor 3

1 or more of the following BASICs at or above intervention
threshold or with unresolved Acute or Critical violations: Driver
Fitness, Controlled Substances/Alcohol, HM Compliance

1.1.3.1.1 High-Risk Carriers

FMCSA uses the SMS to identify high-risk motor carriers consistent with Section 4138 of the Safe,
Accountable, Flexible, Efficient, Transportation, Equity Act: A Legacy for Users (SAFETEA-LU). Motor
carriers identified as High-Risk will be subject to immediate action and should be assigned for an Onsite
Investigation, which should be completed within 90 days from the release of the prioritization list. Division
Offices should work across state borders, as needed, to address these High-Risk carriers.

The following table defines “High-Risk” for passenger and non-passenger carriers.

Criteria

High-Risk — High-Risk — Non-
Passenger Carrier Passenger Carrier

SMS BASIC Performance
e Two or more of the following BASICs at or month months
above the 90" percentile: Unsafe Driving, Crash
Indicator, HOS Compliance, Vehicle
Maintenance.

Occurs in any one Ocecurs in two consecutive

Time Since Last Onsite Investigation 12 months since 18 months since last onsite
last onsite focused or comprehensive
comprehensive investigation
investigation

Target Date

90 Days 90 Days
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Division Administrators will ensure that investigations are conducted on interstate motor carriers and
interstate and intrastate Hazardous Materials Safety Permit (HMSP) carriers designated High-Risk as
defined in the table above and should adhere to the prescribed timeframes.

Timeframes for Conducting Investigations on High-Risk Carriers

A carrier identified as High-Risk should be assigned for an Onsite Investigation which should be conducted
and completed within 90 days from the release of the prioritization list. Deviations from this policy should
be documented. The assignment should remain in effect regardless of improvement in performance in

succeeding months.

1.1.3.1.2 Moderate-Risk and Risk Carriers

After the carriers identified as High-Risk are assigned, Division Offices are to use the tools provided in the
assignment grid described in Section 1.1.3.1.4 and to consider the availability of resources and other
Agency initiatives, in making and managing assignments. Division Offices have discretion in deciding
which carriers to investigate beyond those identified as High-Risk. Carriers are placed in the Moderate-

Risk or Risk categories based on the criteria below:

Prir_nary SMS BASIC Performance Time Since_Last Carrier Types
List Intervention Excluded
2 or more of the following 1. No intervention in last Exclude the following:
BASICs at or above intervention 12 months AND 1. High-Risk
Moderate- | threshold: Unsafe Driving, 2. No warning letter in last | 2. Warning Letter
Risk Crash Indicator, HOS 6 months 3. New Entrant Carriers
Compliance, Vehicle
Maintenance
1 or more BASICs at or above 1. No intervention in last | Exclude Moderate-Risk
i intervention threshold or with 12 months AND
Risk unresolved Acute or Critical 2. No warning letter in

Violation(s)

last 6 months

1.1.3.1.3 Monitor

The Division Offices should check the Monitor list for carriers whose measured safety risk has increased
post intervention, which can be tracked using the reset tool. Division Offices are to use the tools
provided in the assignment grid described in Section 1.1.3.1.4 and to consider the availability of resources
and other Agency initiatives, in making and managing assignments. Carriers are placed in the Monitor
category based on the criteria below:

Primary
List

SMS BASIC Performance

Time Since Last
Intervention

Carrier Types
Excluded
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Primary SMS BASIC Performance Time Since Last Carrier Types
List Intervention Excluded
1 or more BASICs at or above 1. Has had an Exclude the following
threshold or with unresolved intervention in last 12 | carrier
Acute or Critical Violation(s) months, or received a | designations/types:
warning letter inlast 6 | 1. High-Risk
Monitor months 2. Warning Letter
OR 3. New Entrant Motor
2. New entrant motor Carriers that have not

carrier that has had a
Safety Audit or
Investigation

yet had a Safety
Audit or
Investigation

1.1.3.1.4 Managers Utilize Tools to Support the Assignment Process

To support managing assignments a series of automated data analysis tools have been developed.
Division Offices should use these tools to prioritize interventions for carriers on the Moderate-
Risk, Risk, and Monitor lists, after ensuring that those on the High-Risk list are completed within
the designated timeframes. See table below for the Secondary Level list for prioritization within
Moderate-Risk, Risk, and Monitor Lists.

These tools include:
e atrending tool showing upward/downward trends in the BASIC percentiles,
e areset tool which shows a measure of safety performance since the last intervention, and
e adriver information tool with the number and percent of drivers with red-flag violations.

Example

The value of using these tools can be illustrated by the following example. Consider two carriers:

Carrier A in Moderate-Risk has three BASICs above the intervention thresholds (Unsafe Driving
69%, Crash Indicator 72%, and Hours-of-Service (HOS) Compliance 67%). The Trending Tool
indicates that performance in each of these BASICs is improving over a period of time due to good
inspection performance.

Carrier B has two BASICs above the intervention thresholds (Unsafe Driving 89% and the Crash
Indicator 85%) but its performance is degrading.

In this case, the Division Administrator should initiate an investigation of Carrier B before Carrier
A because the trends indicate that Carrier B is higher risk due to continued poor performance.

SMS Performance Criteria for Secondary-Level Prioritization within Moderate Risk, Risk,
and Monitor Lists

Primary List Secondary List SMS BASIC Performance
. 3 or more of the following BASICs at or above intervention threshold: Unsafe
Moderate-Risk 1 . . . . .
Moderate- Driving, Crash Indicator, HOS Compliance, Vehicle Maintenance
Risk Moderate-Risk 2 2 or more of the following BASICs at or above intervention threshold: Unsafe
Driving, Crash Indicator, HOS Compliance, Vehicle Maintenance
Risk Risk 1 1 of the following BASICs at or above intervention threshold: Unsafe Driving,

Crash Indicator, HOS Compliance, Vehicle Maintenance
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Primary List

Secondary List

SMS BASIC Performance

Risk 2

1 or more of the following BASICs at or above intervention threshold: Driver
Fitness, Controlled Substances/Alcohol, Hazardous Materials (HM)
Compliance

Risk 3

0 BASICs at or above intervention threshold and 1 or more BASICs with
unresolved Acute or Critical violations

Monitor

Monitor 1

2 or more of the following BASICs at or above intervention threshold or with
unresolved Acute or Critical violations: Unsafe Driving, Crash Indicator, HOS
Compliance, Vehicle Maintenance

Monitor 2

1 of the following BASICs at or above intervention threshold or with
unresolved Acute or Critical violations: Unsafe Driving, Crash Indicator, HOS
Compliance, Vehicle Maintenance

Monitor 3

1 or more of the following BASICs at or above intervention threshold or with
unresolved Acute or Critical violations: Driver Fitness, Controlled
Substances/Alcohol, HM Compliance

1.1.3.2 Intervention Types
Based on specific business rules the following interventions types may be assigned as described below:

e Direct NOCs and NOVs Certain carriers may require an NOC or an NOV without an Investigation.
The Manager will consider the guidelines provided in Stage 3, Section 1.3.11 to determine if an
NOC or an NOV is appropriate.

o [HIBOUBISEIES] < rification Only Carriers that have Serious Violations that occurred more than 12
months ago require verification of corrective action and do not have a Roadside-Identified BASIC,
may be assigned Verification Only intervention type. Though depending on the type of Serious
Violation, this recommendation may result in assignment and performance of an Investigation.
However, under certain conditions, a Verification-Only Document Review assignment may be
made if the corrective action for all the Serious Violations could be demonstrated through carrier-

submitted documentation.

e Specified Investigation Types The Manager determines Investigation Types (i.c., [lS088
BESOffsite, Onsite Focused, or Comprehensive) using business rules (See Guidance for
Selecting Investigation Type) and makes the assignment in the Portal:

o JIOBTISEES] O fsite Investigation— The Offsite Investigation enables FMCSA and its
State partners to evaluate safety problems without sending enforcement officials to a
carrier’s place of business. It involves requests for documentation from the carrier and
third parties, followed by an in-depth review of available information to determine the
nature and extent of identified safety problems.

0 Onsite Focused Investigation—The Onsite Focused Investigation takes place at the
carrier’s place of business. It enables FMCSA and its State partners to focus on the
demonstrated safety problem. It involves reviewing records, interviewing personnel,
analyzing practices, and identifying corrective actions.

o Onsite Comprehensive Investigation—The Onsite Comprehensive Investigation also
takes place at the carrier’s place of business. It is employed when the carrier exhibits
broad and complex safety problems or in response to national program goals. During an
Onsite Comprehensive Investigation all BASICs and related FMCSR Parts are

investigated.

1.1.4 Manager Determines Intervention Type for Carriers on the Risk-Based Prioritization Lists

The Manager is responsible for determining the appropriate intervention type using the business rules
prescribed below and makes the assignment in the Portal. The primary objective is to more effectively
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intervene with the highest risk carriers more quickly and select the least resource-intensive Intervention
necessary to correct the carrier’s safety problem.

As discussed in section 1.1.3, the Manager should review the monthly risk-based prioritization lists
to prioritize High-Risk carriers for an investigation and then utilize discretion in deciding which
carrier to assign for intervention beyond High-Risk (i.e., Moderate-Risk, Risk, and Monitor). This
process should consider the availability of resources and other Agency initiatives in making and
managing assignment.

Assigning Direct NOCs

Assigning Direct NOVs

Assigning Verification Only

Guidance for Selecting Investigation Types

1.1.4.1 Assigning Direct NOCs

If there is sufficient evidence, a Manager can assign an Sl to prepare an NOC directly without further
Investigation. Carriers are candidates for Direct NOCs if the records show evidence of reported
activity—either inspections or crashes—while under an Operations Out-of-Service (OOS) Order. These
records should be verified before assigning an Sl to issue a Direct NOC. If there is not adequate
evidence for issuing an NOC for a particular carrier, then the carrier should be examined as a candidate
for Investigation.

1.1.4.2 Assigning Direct NOVs

A Manager may assign a carrier for an NOV directly without requiring an Investigation for carriers who
match either of the following conditions:

e The carrier is Roadside-ldentified in the Driver Fitness BASIC only. However, an NOV should
only be issued for Driver Fitness violations that are immediately correctible and readily verifiable,
such as driving without valid medical certificates or proper CDLs. If the carrier has any drivers with
Red Flag Violations (see Section 1.3.6 in Stage 3), these violations should be included in the Direct
NOV and do not require further investigation. Issuing an NOV does not preclude FMCSA from
issuing an NOC. An NOC may be issued for the violations cited in the NOV. FMCSA may consider
whether adequate evidence of corrective action was submitted in response to the NOV, in deciding
whether to issue an NOC.

e The carrier has been prioritized for an intervention because of previous serious violation(s) in
the Insurance/Other category only. The Direct NOV would only be appropriate if there was no
evidence that the violation had been corrected. For example, if the serious violation was related
to no authority and the L&I database shows the carrier currently has authority then a Direct
NOV would be inappropriate.

1.1.4.3 Assigning Verification Only

The Manager may assign a Verification Only for carriers that require verification
of Serious Violations that are older than 12 months but do not have a Roadside- Identified
BASIC. All Serious Violations are listed in Appendix L-1: Serious Violations - Corrective
Action Requirements.

A Verification-Only Document Review should be selected when the only reason for intervening is to
verify whether Type A Serious Violations have been corrected. This review should be completed offsite.
However, findings that show that the Serious Violations are continuing will require reassignment to an
Onsite Focused or Onsite Comprehensive, depending on the number of associated BASICs. (See Section
1.2.2.2)

1.1.4.4 Guidance for Selecting Investigation Types

High-Risk Motor Carrier Definition
Improved Oversight of Motorcoach Providers
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The Manager should follow this guidance for selecting the appropriate Investigation Type for an Sl
assignment.

However, before assigning an investigation the Manager should determine the scope of an investigation.
The scope of an Investigation refers to the number and type of BASICs requiring an investigation which

is determined by the BASIC percentiles, time since the previous intervention, carrier characteristics, and
the Manager’s knowledge of the carrier. These BASICs include, but are not limited to, those that are
Roadside-ldentified, associated with Serious Violations, and/or associated with a complaint. Scope
considerations for a complaint are discussed in Section 1.1.4.

[EIBEYBISHAMES] 1he following guidance is related to motor carriers requiring an investigation based on having
one or more Serious Violations discovered during a previous investigation.

Prior to assigning an intervention, the Manager first verifies the status of each Serious Violation to
determine if corrective action has been submitted or demonstrated. The specific corrective action for each
Serious Violation (Types A and B) is detailed in Appendix L — Serious Violations — Corrective Action
Requirements [[IBDYGISERIES). If the carrier has not met the requirements stated in this reference the Manager
should NOT update the violation correction status and should include the verification of correction of this
violation in the Sl assignment. The Manager should consider the following two scenarios before possibly
updating the status of the Serious Violation:

Previous Investigation did not produce an adverse (UNSAT or COND) rating AND did not resultin a
NOC

The following applies when the Serious Violation(s) resulted from an investigation that did not produce an
adverse (UNSAT or COND) rating AND did not result in a NOC:

o For Type A Serious Violations, a carrier can supply the evidence of corrective action at any time.
When corrective action is submitted by the carrier, the Manager should determine whether it is
sufficient based on the standards outlined in Appendix L — Serious Violations — Corrective Action
Requirements [[IBBYGISERIES). If the evidence is deemed sufficient, then the Manager will update
the violation status in the system and ensure that the documentation is scanned into EDMS.

e For Type B Serious Violations, the Manager verifies whether the on-road performance data
standard has been met. Correction of Type B Serious Violations can only be demonstrated through
a carrier’s sustained on-road performance. Type B Serious Violations are primarily related to HOS
Compliance or 392.2 (any BASIC), and 392.9(a)(1) (within the Vehicle Maintenance BASIC). For
these Serious Violations submitting corrective documentation may not provide sufficient evidence
of correction. Proof of corrective action may be found by reviewing inspection data. Type B
Serious Violations are generally checked after the system prioritizes and recommends the carrier for
Intervention. However, Type B violations may also be checked during monitoring of carrier
performance or at a carrier’s request. See the standards outlined in Appendix L — Serious
Violations — Corrective Action Requirements [[0SGISIRIESN

Previous Investigation that resulted in an adverse (UNSAT or COND) rating OR a NOC

e The following applies when the Serious Violation(s) resulted from an investigation that resulted in
an adverse (UNSAT or COND) rating OR a NOC:

Prior to making any updates to the Serious Violations, the Division Office should first verify with the
Service Center that any rating upgrade process or NOC associated with the investigation has been
resolved. If the Service Center confirms that the Division can proceed with the potential update of
Serious Violation(s), the Manager should continue his or her research to determine whether to update the
Serious Violation status. Division Offices should note that it is possible that evidence of corrective
action meeting the standards in Appendix L — Serious Violations — Corrective Action Requirements
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([OOYBISEES may have been submitted through a rating upgrade process and may be contained in
EDMS.

Following any updates of Serious Violations, the Manager should determine if there are any remaining
BASICs requiring investigation. If there are BASICs requiring investigation, the Manager should
review the remaining BASICs requiring investigation for the carrier in conjunction with the guidance
outlined below to determine whether to assign an Onsite Comprehensive, Onsite Focused, or Offsite
Investigation (100% States Only).

The first step in the process for selecting an Investigation Type is to determine if the Investigation should
be conducted *Offsite or Onsite. For Onsite Investigations the Manager will also need to
determine whether the Investigation will be Focused or Comprehensive.

o  [HOBIASEREIR <2s0ns for choosing an Offsite Investigation (over an Onsite Investigation)

— Offsite Investigations are generally performed when a carrier has three or fewer BASICs

requiring an investigation.7 Offsite Investigations are an assessment of a carrier’s Safety
Management Processes related to these BASIC(s) from a location other than the carrier’s
place of business. Offsite Investigations are voluntary on the carrier’s part. If the carrier does
not want to have the Investigation performed Offsite, the SI must convert the Investigation to
an Onsite Focused Investigation (refer to Section 1.2.2.2 in Stage 2). The Offsite Investigation
is a desktop Investigation that involves pre-investigation research and communication with the
carrier via phone, fax, email, and postal mail. However, an Offsite Investigation is not
recommended if a Follow-on Intervention has failed to address the problem. If this is the case,
an Onsite (Comprehensive or Focused) Investigation is generally recommended.

o The SI, after consulting with the Manager, has the option of escalating to an Onsite Focused
Investigation if the Offsite Investigations are not effective. The Sl should consider switching to
an Onsite Focused Investigation that provides additional access to the necessary records,
equipment, and personnel if data collected from an Offsite Investigation are insufficient to
identify specific violations. The Sl should not switch the Investigation from an Offsite to an
Onsite solely because no violations have been discovered. If the Offsite Investigation is not
effective due to denial of access to records (motor carrier is uncooperative), then convert to
an Onsite Investigation. If the motor carrier continues to deny access to records, the Division
Office should serve the motor carrier with a written Demand to Inspect and Copy Records
and/or Demand to Inspect and Examine Equipment, Lands, Buildings, or Other Property.
Motor carriers who deny access will be subject to civil penalties. Additionally, For-hire
motor carriers who deny access will be placed out-of-service and additional enforcement
penalties may be issued. For more information on the policy and procedures see the
Penalties for Denial of Access Policy (MC-ECE-2015-002).

e Reasons for choosing an Onsite Investigation — There are some instances when an Onsite
Investigation should be performed. Among these are:

0 High-Risk Carriers

Carriers with a Crash BASIC at or above the Intervention Threshold £

Carriers with a HOS Compliance Roadside-ldentified BASIC °

Carriers with at least one Roadside-Identified BASIC AND at least one Serious Violation.
Carriers with a Vehicle Maintenance BASIC at or above Intervention Threshold.

Passenger carriers with BASICs requiring an investigation, unless they qualify for a Direct
NOV.

o Carriers requiring an HM Safety Permit that do not already hold a Satisfactory Safety
Fitness Rating *°

© O O O
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o0 Carriers requiring an HM Safety Permit with a Satisfactory Safety Fitness Rating that is
more than 10 years old *°

o Carriers with an Unsatisfactory Safety Fitness Rating issued prior to 2001 *° (Those carriers
with an Unsatisfactory Safety Fitness Rating issued after 2001 are placed in the
Intervention Reason category (OOS with Activity) as NOC candidates due to activity while
under an OOS Order.)

Reasons for choosing an Onsite Comprehensive over an Onsite Focused Investigation-
The following provide the criteria for selecting a Comprehensive Investigation. Onsite
Investigations that are not on this list should be performed as Onsite Focused Investigations.
o0 New Entrant carriers that have been designated as High-Risk and have not received a
safety audit ®
= Note: When assigning an investigation to a carrier in the New Entrant monitoring
program, ensure that there are no pending Safety-Audit-related actions. If there is a
pending Safety-Audit-related action, forgo assigning the carrier for an investigation
until the completion of the pending Safety-Audit-related action; for example, review
letter history for the carrier in the Motor Carrier Management Information System
(MCMIS) to ensure that there are no pending Expedited Actions.
o Carriers with 4 or more BASICs requiring an investigation **
o0 Passenger carriers with BASICs requiring an investigation that have not received a
Comprehensive Onsite Investigation within the past 12 months.
= Note: Due to impacts on applications for operating authority, if evidence is
discovered that a passenger carrier is operating prior to receiving operating
authority, then the following applies and the passenger carrier vetting team should
be notified of the activity in order to reject their application for authority:
= If a Comprehensive Onsite Investigation results in a Conditional or Satisfactory
rating, then the review should be uploaded as a non-ratable review type
= If a Comprehensive Onsite Investigation results in a Unsatisfactory rating, then the
review should be uploaded as a ratable review.
o Carriers requiring an HM Safety Permit that do not already hold a Satisfactory Safety
Fitness Rating.
o Carriers requiring an HM Safety Permit with Satisfactory Safety Fitness Rating more
than 10 years old.
o Carriers with an Unsatisfactory Safety Fitness Rating issued prior to 2001.

Impact of Prior Serious Violations on Selection of Investigation Type

Carriers with four or more BASICS requiring an investigation - including any combination of
Roadside-ldentified and Investigation- Identified BASICs - are assigned an Onsite Comprehensive

Investigation.

ﬁlnvestigation of carriers with Roadside-Identified BASICs that also require
verification of corrective action for Serious Violations, must be performed Onsite--regardless of the
number of BASICs requiring an investigation.

Carriers having no Roadside-Identified BASICs and any Type B Serious Violations requiring
verification of corrective action also must be performed Onsite.

For a carrier having no Roadside-Identified BASICs and only Type A Serious Violations, an
Investigation may be deferred by selecting a Verification-Only Document Review, which is
performed offsite. If this review reveals continuing or additional violations, then it should be
converted to an Onsite Investigation of all BASICs associated with those violations.

NOTE: Any uncorrected Serious Violation from a prior investigation, regardless of the time elapsed
since the investigation, is subject to verification during a subsequent investigation.
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7 An Onsite investigation may be more appropriate depending on the specific BASICs requiring an
investigation. Additionally if one or more of the BASICs requiring an investigation is due to a
previous Serious Violation then the investigation must be performed Onsite.

8 If the carrier is Roadside-Identified in the Crash BASIC and has had two or more crashes in the previous
365 days then the investigation must be assigned as an Onsite Investigation. [[INDSISIIESIM ! the carrier
has had only one crash in the previous 365 days then the investigation can be assigned as an Offsite
depending on the carrier’s other BASIC requiring an investigation.

9 If the carrier has 3 or fewer BASICs requiring an investigation, one of which is HOS Compliance, the
investigation may be performed more efficiently Onsite depending on the size of the carrier and the
number of documents that require review.

10 Current policy mandates an Onsite Comprehensive for these carriers.

11 |nsurance/Other Indicator does impact prioritization of a motor carrier but should not be counted
when determining the number of BASICs requiring an investigation when deciding whether a Focused
or Comprehensive Investigation is appropriate.

1.1.4.4.1 High-Risk Motor Carrier Definition:

See section 1.1.3.1.1 for information on High-Risk Carriers.

1.1.4.4.4 Improved Oversight of Motorcoach Providers

Based on the provisions of MAP-21, motorcoach operators are now required to receive a comprehensive
investigation, resulting in a safety rating, as shown below. As stated above, this provision is currently being
applied to all motor coach operators:

o For carriers that began operations after October 1, 2012: Within 2 years of registration.
e Carriers that began operations on or prior to October 1, 2012: No later than October 1, 2015.

o The safety fitness of every carrier will be reassessed once every three years after the initial
assessment is completed. (See Implementation of the MAP-21 Timeframes policy, dated October 2,
2013.)

1.1.5 Manager Determines Intervention Type for Carriers on the Monitor or Warning Letter Lists

Division offices should check the Monitor List (for more information carriers on the Monitor List see
Section 1.1.3.1.3) for carriers whose measured safety risk has increased post intervention, which can be
tracked using the reset tool.

Carriers who are on the Warning Letter lists will not appear on the Manager’s monthly list of carriers to
investigate, but they may still be candidates for Intervention. This is because not all the reasons for
Intervention are incorporated in the system recommendation and prioritization algorithm. Interventions
may be selected based on national program goals and related initiatives that may require the States to
review and assign from the Warning Letter lists.

In all cases the Manager should also consider other national program goals and priority lists (e.g.,
Household Goods, Cargo Tank Facility reviews, and Americans with Disabilities reviews).

1.1.5.1 Carriers with Open NOV Interventions

Carriers with Open NOVs whose deadline has passed should be prioritized for action, although typically
they will appear on the Monitor list. The Manager should review all Open NOVs for carriers whose
deadline has passed and consider appropriate action. An escalation is warranted if the carrier has not
responded to the NOV, or if the response is either inadequate or fails to meet the terms of abatement in the
NOV. If there is not sufficient evidence for an NOC, then a Focused Onsite Investigation should be
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assigned. In some cases, such as Passenger Carriers not investigated within 12 months, a Comprehensive
Onsite Investigation should be assigned. The Manager should review the guidance for selecting an
Investigation Type presented in Stage 1.1.3

1.1.6 Manager Determines Intervention Type for Carriers not on the Risk-Based Prioritization Lists

Other carriers not on the Risk-Based Prioritization list should be evaluated for Investigation using the
Guidance for Selecting Investigation Types presented above. These carriers include:

e Carriers involved in Significant Crashes, as defined in the Significant Crash or Post Crash
Investigation Memorandum of April 29, 2008, should be investigated.

e Carriers requiring a Security Contact Review (SCR). Current policy requires that these carriers
should have Onsite Investigation (may be Focused or Comprehensive).

o Carriers receiving complaints (Detailed guidance for evaluating investigation type for these carriers
can be found in the box below.)

e Carriers with Serious Violations discovered within the previous 12 months.

Selecting the Appropriate Investigation for Carriers receiving Complaints - Carriers that receive a non-
frivolous complaint require an Investigation. The Investigation, however, can be [[IESGISIEIES] Offsite,
Onsite Focused, or Onsite Comprehensive. The scope of the Investigation must include the BASIC(s)
associated with the complaint. For example, a complaint alleging an HOS violation should include an
Investigation of the HOS Compliance BASIC and should be conducted as an Onsite Focused Investigation.
ﬁ In cases where the carrier subject to the complaint is Roadside-Identified or has Serious
Violations in any other BASICs, these BASICs should determine whether to perform the Investigation
Onsite vs. Offsite. In cases where a carrier subject to the complaint has Roadside-ldentified BASICs, which
are different from the BASICs associated with the complaint and which have been recently investigated,
these BASICs should not be “reinvestigated.”

1.1.6.1 Guidance for Initiating an Investigation When a Significant Crash or Incident Occurs

Identifying a Significant Crash

Crashes Requiring an Investigation

Division Responsibilities

When to Conduct a Preliminary Crash Investigation (PCI)
PCI Components

Enforcement

Crash/HM Incident Notification Report

1.1.6.1.1 Identifying a Significant Crash
A significant crash is a crash involving a commercial motor vehicle (CMV) with multiple fatalities (three or

more), an unusually high number of injuries, or a combination thereof, and/or crashes involving a CMV
which are likely to result in heightened interest and of which detailed knowledge would be beneficial. Any
incident in which the National Transportation Safety Board (NTSB) sends investigators, any incident
involving a Mexican commercial vehicle, or any incident including extensive National media coverage,
would be a significant crash.

1.1.6.1.2 Crashes Requiring an Investigation
An Onsite Investigation shall be conducted after a significant crash for the following motor carrier groups:

e High-risk motor carriers without an Onsite Investigation in the past nine months;

e Unrated passenger carriers;

e All motor carriers with less than satisfactory ratings without an Onsite Investigation in nine months;
and,

e Carriers that meet or exceed the BASIC Intervention Thresholds and have driver or vehicle
violations discovered during the Preliminary Crash Investigation (PCI).
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An investigation may be conducted in other situations when the DA/State Director (SD), in the exercise of
his or her discretion, determines that a significant crash merits an investigation. Where guidance is required,
the DA/SD will consult with his/her FA to determine the best course of action.

1.1.6.1.3 Division Responsibilities

Each Division is responsible for establishing a network with State and local law enforcement agencies for
prompt identification and reporting of significant crashes and incidents. The Division shall gather vital
information on the significant crash or police report as promptly as possible to include, but not limited to, a
synopsis of the crash event, the general location, a status of actual/possible fatalities/injuries, and the motor
carrier(s) involved. If the involved motor carrier(s) is domiciled in a State other than the State in which the
crash/incident occurred, the DA/SD of the motor carrier’s State of domicile must be sent the significant
crash/incident report when completed. Copies of the crash/incident report must also be forwarded to
Automated Hazardous Material Incident (AHMI) and your respective FA when the report has been
completed. Please use the following number to report crashes and other significant events after normal
business hours: 202-366-5373. This number is answered 24 hours/7 days a week and you are also able to
leave detailed messages. During normal business hours, please use 202-366-0177 and continue to email
your information to AHMI.

1.1.6.1.4 When to Conduct a Preliminary Crash Investigation (PCI)

A PCI of a significant crash shall be conducted by personnel identified by each DA/SD when the actions of
the CMV driver may have been a contributing factor to the cause of the crash; preliminary findings from
officer’s investigation at the scene or post-crash inspection reveal possible violations of the FMCSR or
Hazardous Materials Regulations (HMR) that existed prior to or at the time of the crash; or, other factors
that indicate that further investigation is warranted (e.g., unknown motor carrier, Mexican-domiciled motor
carrier).

1.1.6.1.5 PCI Components

A PCl includes: (1) A review of the driver’s: Driver Qualification (DQ) File, including Commercial
Driver’s License Information System (CDLIS) report; compliance with the controlled substance testing
regulations; and HOS during the 8-day period prior to and at the time of the crash; (2) An inspection of the
CMV/(s) involved in the crash if no State inspection is conducted or a review of the vehicle inspection or
investigative report prepared by a State agency; and, (3) A review of the inspection and maintenance
records for that vehicle, which are required by 49 CFR Part 396. Violations discovered during the PCI
should be documented and if warranted, an enforcement case prepared. Care should be taken to coordinate
enforcement case preparation with any enforcement actions contemplated by other Federal, State, or local
jurisdictions to avoid duplicating enforcement for the same violations.

1.1.6.1.6 Enforcement

If an investigation is not conducted, enforcement action against a driver or motor carrier may be initiated,
when appropriate, based on the documentation gathered during the PCI. An example is if a driver was found
to be in violation of the HOS rules of a critical nature at the time of the crash or incident. If an investigation
is conducted, enforcement will be handled based on current policy defined in the electronic Field
Operations Training Manual (eFOTM).
1.1.6.1.7 Crash/HM Incident Notification Report
Download PDF Form: Crash/HM Incident Notification Report

1. WHY IS THIS A SIGNIFICANT CRASH/HM INCIDENT?

2. TYPE OF CRASH/HM INCIDENT (Passenger, HM, Railroad Grade Crossing, Work Zone, etc.):

3. LOCATION OF CRASH/HM INCIDENT (State/City/County/Route/Milepost/ Railroad, etc.):

4. DATE AND TIME OF CRASH/HM INCIDENT:
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NUMBER OF INJURIES/FATALITIES:
DESCRIPTION OF CRASH/HM INCIDENT:
WEATHER AND ROAD CONDITIONS:

CARRIER(S) INVOLVED (Name, Address, City, State, Telephone #, DOT #, Current Rating, date
of last contact and any additional information that the Division Administrator deems appropriate):

9. VEHICLE(S) INVOLVED (By number and type of configuration, e.g., Tractor & Trailer, Tractor
& Cargo Tank, Straight Truck, etc.):

10. DRIVER INFORMATION (Include driving record and additional information which the Division
Administrator deems appropriate):

11. HM INVOLVED (Type and Extent):
12. INVESTIGATING AGENCIES (Federal, State, Local, NTSB, etc.):

13. REPORTING OR ASSIGNED DIVISION ADMINISTRATOR (Name, Telephone #, name of on-
site Investigator, and cell phone #):

14. STATUS OF INVESTIGATION (Keep headquarters advised of the situation):
15. CARRIER OPERATION (Interstate vs. Intrastate):

Please use the following numbers to report crashes and other significant events after normal business hours:
1-866-875-4447 or 202-366-5373. These numbers are answered 24 hours a day/7 days a week and you are
able to leave detailed messages. During normal business hours, please call 202-366-0177 (office), 202-997-
5404 (cell), 202-465-5640 (cell), and continue to email your information to the accident/incident mailbox
(AHMI). Please send all Crash/HM Incident Notification Reports toAlex.Keenan@dot.gov.

O N o o

1.1.7 Manager Makes Assignments
Discovering a Suspected Reincarnated or Affiliated Motor Carrier

In conducting the activities described in the Carriers Prioritized Based on Risk the Manager compiles a
list of carriers and the specific types of Intervention selected for these carriers. The process of assigning
carriers to Sls for an Intervention is often done in conjunction with determining the appropriate
Intervention Type. It is presented sequentially in this manual for ease of presentation and discussion.

Along with the selected investigation type, an assignment should include any required supplemental
reviews: (1) Controlled Substances/Alcohol Supplemental Review and/or (2) HM Supplemental Review.

Controlled Substances/Alcohol Supplemental Review - When the Portal identifies the need for a Controlled
Substances/Alcohol supplemental review, the Manager should add this to an investigation assignment if one
of the following three criteria is met:

e Carrier has not been subject to an Investigation or Safety Audit that reviewed Part 382/40 in the last
5 years

o Carrier had a serious violation of Part 382 during the most recent investigation

e Carrier provided adverse responses to Controlled Substances/Alcohol-+elated questions during a

New Entrant Safety Audit.

NOTE: Both SMS and the FMCSA Portal identify any carriers that have met these criteria.

HM Supplemental Review - A motor carrier is not subject to an HM Supplemental Review if the HM
Compliance BASIC is investigated as part of an Onsite Comprehensive Investigation or an Onsite
Focused Investigation. For all other motor carriers that transport HM, an HM Supplemental Review is
required if the carrier has not had an investigation that examined HM compliance (as determined by
reviewing Part C from previous investigations) within the last 24 months.

When making an assignment the Manager should consider the SI’s existing workload and location and
travel requirements. Assignments are made through the FMCSA Portal. The assignment can be annotated
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with additional information that the Manager wishes to communicate to the SI. 1 n addition, the Manager
may set a due date for the Intervention. The use of due dates can be an effective way to ensure SIs complete
Interventions according to the priorities outlined. . The Portal will require a due date for High Risk carriers.
A carrier identified as High-Risk should be assigned for an Onsite Investigation which should be conducted
and completed within 90 days from the release of the prioritization list (See section 1.1.3.1.1 High-Risk
Carriers for additional information).

1.1.7.1 Discovering a Suspected Reincarnated or Affiliated Motor Carrier

Q3: What do you do if you suspect that the motor carrier is a reincarnation or affiliation of another motor
carrier?

A3: Often a suspected reincarnated or affiliated motor carrier is discovered by the Investigator assigned to
review a motor carrier’s compliance with the applicable regulations. The Investigator may recognize a
similarity between the motor carrier assigned for investigation and another motor carrier. The NAS tool
should be routinely consulted as part of the Investigator’s preparations for the investigation. Often, the first
indications of a potential reincarnated or affiliated motor carrier is the physical location being an address
previously occupied by another motor carrier, the use of the same telephone numbers, or the same owner(s,
[officer(s), and/or operators from another motor carrier that was the subject of FMCSA adverse action. The
Investigator’s analysis should focus on operational control. In preparation for a potential reincarnation or
affiliation investigation, Investigators should review and be familiar with the Agency standard established
in 49 CFR § 386.73(c).

When the Investigator observes a potential continuity of operations between the motor carrier assigned for
investigation and another motor carrier, the first step is to determine the FMCSA operational status of the
suspected predecessor motor carrier. Refer to Appendix K, an investigative reference tool listing key
analysis factors that the Investigator should consider when reincarnation or affiliation is suspected. If the
predecessor motor carrier is subject to an OOS order, or has a negative safety history, the Investigator
should work closely with the Division Administrator (DA) and the Service Center Enforcement Team
(SCET) to gather and organize the evidence in order to bring a case against a suspected reincarnating
carrier.

e Coordination: When the Investigator suspects that a motor carrier has reincarnated or is affiliated
with another entity in attempt to evade compliance, the Investigator should contact the appropriate
DA immediately. Experience shows that coordination between two or more DAs may be needed, as
attempts to reincarnate sometimes include incorporating in another State to avoid detection. The
Investigator should begin collecting preliminary information and documents to establish the status
of both the predecessor entity and the new entity. Coordination with Field Attorneys is also
required. Counsel is a valuable resource in ensuring that the Investigator is able to obtain sufficient
information and documentation to support action under49 CFR part 386.

o Evidence Collection: Reincarnation investigations require Investigator analysis and documentation
that differs slightly from the usual documentation needed to support typical violations discovered
during routine investigations. Appendix K provides a guide to the types of evidence that should be
collected in a reincarnation or affiliation investigation. The checklist is intended to enable the
Investigator to take notes and comment on the availability of evidence and describe the
investigation. For example, Appendix K recommends that three years of tax documents be collected
as part of the investigation. These types of tax documents may not be available for the three-year
period mentioned, or may not be available at all. If that is the case, Investigators should describe the
available evidence and document any information that is still needed. In some instances, subpoenas
to third parties may be necessary to obtain documents that the motor carrier is not required to
maintain, but may be available from the motor carrier’s business contacts such as an accountant,
insurance agent, representative, or bank. Accordingly, when the carrier is unable to produce these
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important documents, the Investigator should obtain the names and necessary identifying
information for company accountants, insurers, banks, and other third parties.

e Summary: Investigators should prepare a brief summary of the evidence collected that led the
Investigator to first suspect reincarnation, explaining the suspected reason the motor carrier
reincarnated (e.g., OOSO of the previous entity) and providing a timeline or chronology of events
and motor carrier actions. This summary should be provided via a separate Word document to the
DA or in the manner (such as an e-mail) directed by the DA.

e Submission of evidence: To the extent practicable, follow established procedures and time frames
for Agency enforcement actions regarding submission of evidence to the DA. This information
should be provided as soon as it is complete. The Division office should be working with the SCET
and Field Attorney to ensure that necessary and sufficient evidence has been obtained.

o Closeout: A compliance review or investigation should not be closed out until all evidence
supporting the reincarnation has been collected and reviewed by the SCET, and a decision to
conclude the investigation has been made by the Service Center Director or Service Center
Enforcement Program Coordinator, in consultation with the Field Attorney. A compliance review
that involves a chameleon or affiliate investigation should not result in a safety rating prior to a
determination on the evidence supporting enforcement action under 49 CFR § 386.73.

1.1.8 Types of Carriers that Can be Investigated

Generally, you can only initiate an investigation against a motor carrier that operates a CMV in interstate
commerce. However, the Federal Motor Carrier Safety Administration’s (FMCSA's) jurisdiction also
extends to a motor carrier’s intrastate operations in the following areas:

e Part 382 (Controlled Substances and Alcohol Use and Testing)

e Part 383 (CDL)

e Part 385 Safety Fitness Procedures 401-423 (HM Safety Permits)
e Part 387 (Financial Responsibility)

e Part 395 (HOS)

e Parts 107-180 (Hazardous Materials)
Procedures for conducting investigations on other entities, such as HM Shipper Reviews, Cargo Tank
Facility Reviews (CTFRs), HHG Carriers, etc., are set forth in separate sections of this eFOTM.

The SMS measures and assesses the performance of intrastate motor carriers with U.S. DOT numbers and
sufficient data. Intrastate motor carriers are prioritized using the same Risk-Based criteria as described in
section 1.1.3. In addition, intrastate HM carriers are included in the intrastate list unless they require a HM
Safety Permit. (Intrastate HM Safety Permit carriers are included in the interstate list.) These intrastate lists
are available within the FMCSA Portal.

"For more information the type of carriers that should be investigated please go to Type of Carriers That
Should be Investigated."”

1.2 Stage 2-Pre-investigation
1.2.1 Introduction to Pre-investigation

Pre-Investigation is a critical preparatory stage of the investigative process for both Onsite and -
-Offsite Investigations. The investigation begins here at the pre-investigation phase, not when you
walk through the door. Pre-investigation no longer means obtaining just a list of drivers/equipment and a
document preparation list. You will be using multiple resources, both internal and external, to learn as much
as possible about the carrier before you present your credentials. You will use the pre-investigation phase to:

e Gain an understanding of the nature and scope of the carrier’s business
e Review the carrier’s past history with FMCSA
o Identify potential safety management breakdowns
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e Begin picking up clues to guide your investigation

The tasks in this section are described as being performed by you, the SI; however, some of the Pre-
Investigation tasks may be performed by others. By using available data much of the Pre-Investigative
Stage can be completed prior to contacting the carrier. It is important that you are thoroughly prepared
before contacting the carrier to request documentation and to set up a time for the Investigation.

In this Stage, your responsibilities are summarized as follows:
e You receive and prioritize new assignments. On occasion, you may have reasons to change the

assignment following business rules described in this section. If this is the case, the Manager must
approve the change and it must be fully documented.

e Prior to making the initial contact with the carrier, you examine all the available data about the
carrier.

e Using record sampling criteria explained in this section, you identify the type and number of
documents to request from the carrier. This will vary based on the type of Investigation, the size of
the carrier, and which BASICs or Serious Violations are being investigated.

o Investigation scope is based on BASICs:
= That exceed intervention threshold (roadside)
= With serious violations (prior investigation findings)
= Associated with confirmed, non-frivolous complaint

= (For example, a complaint alleging an Hours of Service (HOS) violation should
include an investigation of the HOS Compliance BASIC.)

The Stage 2 Pre-Investigation process workflow provides visual representation of the key processes.
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1.2.2 Sl Assignment and Prioritization of Tasks
1.2.2.1 SI Receives and Prioritizes Assignment

SI’s are notified of new carrier assignments via the FMCSA Portal. The assignment will include the
carrier name and DOT number along with the type of Intervention that has been assigned and a due date,
if applicable. In many circumstances, Managers will assign a batch of Interventions to Sls at one time.
There may be a time lag between the assignment of an investigation and initial contact with the motor
carrier. When this occurs, the investigation should be performed based on the number of BASICs
requiring an investigation at the time the investigation is initiated. Interventions should be initiated in
the system only when substantive work has begun rather than when the Sl receives the assignment.

Sls must schedule time effectively to manage multiple open and ongoing Investigations at the same time.
Because of this requirement, it is important to properly prioritize the work. To the extent practical,
Investigations should be initiated in priority order starting with High Risk carriers, followed by carriers in
the Moderate-Risk, Risk, and Monitor categories. The other factor that should be considered is the due
date assigned by the Manager. The SI must balance these two factors, along with the type of
Intervention, to determine the best approach to getting the work done. (e.g., does it involve travel?)

[OOSR Offsite Investigations allow for flexibility, and Sls can be more productive because they
can have more than one Investigation open at one time. For example, multiple Offsite Investigations
should be open (waiting requested documents) while the Sl is conducting an Onsite Investigation. This
allows the Sl to return from the Onsite Investigation and continue with one of the Offsite Investigations
immediately without undue delay related to waiting for documentation.
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Enforcement actions that do not require an Onsite [[IBSGISIaIEsHor Offsite Investigation also lend
flexibility to the SI’s workload. These include Direct NOCs or NOVSs, as described in Section 1.1.3 of
Stage 1. After assignment by the Manager, the SI can proceed to prepare these enforcement actions
without opening an Investigation. The Manager and Sl can coordinate timing or redistribution of these
assignments to balance workloads and/or reflect other priorities.

1.2.2.2 Sl Validates or Overrides the Assigned Intervention Type
1.2.2.2.1 Process for Changing Intervention Type

The Sl should validate the assigned Intervention Type. The Intervention Type is determined by adherence
to business rules described in Section 1.1.3 of Stage 1. However, if at any time during Pre-Investigation or
Investigation the Sl has reasons why an Intervention cannot be conducted as assigned by the Manager, the
Intervention Type can be modified. The SI must contact the Manager to request an override of the initially
selected Intervention Type. If the Manager does not approve the override, the SI must continue with the
original Intervention selection. If the Manager approves the override, the change must be fully documented
in Part C of CAPRI and the SI should verify that the Intervention Type listed in the system is updated to
reflect the change. The Sl can change the Intervention Type following these guidelines at any time during
the intervention process.

1.2.2.2.2 Reasons for Changing Intervention Type

An assigned Intervention selection can be modified under the following very general circumstances:
1. When there is reason to believe that the carrier is not subject to the FMCSRs or a segment thereof.

2. When there is new and pertinent information about the carrier’s safety performance or Intervention
history that was not available at the time of assignment.

The following general factors should be considered during this process:

e On occasion, there may be a time lag between the assignment of the Investigation and initial contact
with the carrier. In this case, the Investigation should be performed based on the number of BASICs
requiring review that were present at the time of the initial contact. If the number or type of
BASICs requiring review changes in this time period, the Sl should discuss with the Manager
whether there is an impact on the Investigation Type based on the application of the business rules
on Investigation Type selection

o If a motor carrier is assigned an Onsite Focused Investigation based on the “Other” category in the
Intervention Threshold table (Section 1.1.2)and it is subsequently discovered that the motor carrier
should be subject to the lower Intervention Thresholds (Passenger or HM percentiles),thus possibly
changing the assignment type to Onsite Comprehensive Investigation based on the lower
thresholds, then discuss with the Manager whether to change the investigation assignment.

o [IOOIISEEEI A Investigation based on a Roadside-Identified HOS Compliance BASIC is
normally conducted as an Onsite Investigation. However, the Sl has the option of recommending a
change to an Offsite Investigation if it can be done effectively; for example, if the carrier has just
one driver or is owner operated. The goal is to conduct the least resource-intensive intervention that
achieves the necessary safety benefit.

o If the Sl is assigned an Onsite Focused Investigation for a carrier selected for investigation due only
to a Crash BASIC at or above the Intervention Threshold and MCMIS shows only one crash within
the previous 12 months, then the Sl should obtain the Accident Register from the carrier and check
with the carrier’s insurance company to see if the carrier has been involved in additional crashes. If
the Sl is reasonably certain that there are no other crashes, then the Investigation may be conducted
Offsite. Otherwise, the Investigation should be performed Onsite.

e Ifan Investigation has been assigned as an Offsite and the Sl has historical knowledge of this
carrier and knows the carrier has been uncooperative and evasive and that pre-notification of the
Investigation might have an adverse effect, then the Sl should switch to an Onsite Investigation.
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o If, during an Offsite Investigation, the carrier is uncooperative or fails to submit documentation in a
complete and timely manner or by an established due date, the Division Office should modify the
intervention to an onsite investigation. If the carrier continues to deny access, the Division Office
should initiate the Denial of Access procedures and serve the motor carrier with a Demand to
Inspect and Copy Records and/or Demand to Inspect and Examine Equipment, Lands, Buildings, or
Other Property Motor carriers who deny access will be subject to civil penalties. For-hire motor
carriers will be placed Out-of-Service and additional enforcement penalties may be issued. For
more information on the policies and procedures see the Penalties for Denial of Access Policy (MC-
ECE-2015-002).

o If, after contacting the carrier, the Roadside-Identified BASIC is no longer Roadside-ldentified, that
BASIC should continue to be investigated.

o If the assigned Intervention is a Direct NOC or NOV (not requiring an Investigation), then Sls may
request a modification to the Intervention Type if, for example, they do not have sufficient evidence
for an NOC or if the violations to be cited on an NOV are not both immediately correctable and
readily verifiable.

- |IO0YBISEIRS] If 2 \erification-Only Document Review reveals continuing or additional violations,
then it should be converted to an Onsite Investigation of all BASICs associated with those
violations.

1.2.2.3 S| Locates Carrier and Verifies Contact Information

The Sl should make every effort to locate the carrier and verify their contact information. Contact
information may not always be accurate despite the requirement for carriers to update MCS-150
information.

If it is discovered that a motor carrier, or representative of the motor carrier, failed to designate a qualifying
PPOB based on the information in MCMIS, you should provide the motor carrier a copy of the July 2009
Regulatory Guidance on the Definition of Principal Place of Business. The Regulatory Guidance informs
the company that FMCSA requires companies to designate a qualifying PPOB.

In addition, you should advise the motor carrier to update its MCS-150 using a qualifying PPOB. If the
motor carrier updates its PPOB before the start of the investigation, you should conduct your investigation
at the newly designated PPOB. If the motor carrier does not agree to correct its PPOB designation, they will
be subject to enforcement or even revocation of U.S.DOT Registration and/or Operating Authority. Refer to
the 10/31/12 policy: Principal Place of Business Requirements.

You may use the following guidance to help determine if a location designated by a motor carrier is a
qualifying PPOB: Guidance for Determining PPOB, PPOB Requirements Questions and Answers

If the Sl has difficulty locating carriers from the information currently in MCMIS, the following may help:

Federal resources:

e Compare address in MCMIS to other addresses in FMCSA systems, including those listed on
roadside inspections.
e Use the FMCSA NAS Tool and search phone numbers, plate numbers or VIN of company vehicles
e Your Service Center Enforcement Team for assistance with specialized database searches for
locating drivers or carriers. The online legal research service Westlaw is a useful tool; contact with
the Service Center is appropriate when seeking out this resource.
State resources:

o Check with local State agencies for a different or valid address, e.g., International Registration Plan
(IRP).

o Check State CMV Registrations (DMV).

e Check with Highway Patrol, Commercial VVehicle Division (MCSAP).

o Check CDL records to contact employees of carriers for new carrier address and other information.
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o Office of the Secretary of State, or any other State agency that issues articles of incorporation, or
articles of organization (e.g., LLC) in the State where the carrier is incorporated, if applicable. The
State agency may have a website where information is readily available to the public.

e The appropriate State Department of Labor may be able to provide the name of the business
reporting earnings for a specific employee.

Public resources:

o Check the Internet address (website) for a business listing.
Other internet resources/search engines include: google, anywho.com, switchboard.com, 411.com,
whitepages.com

e Check utilities company for a new listing (e.g., electric, gas, telephone).

e Drive by the last listed address to see if the carrier can be located or if any leads can be developed
for a new address.

The Sl should obtain and verify contact information for drivers with Red Flag Violations. This is needed for
enforcement of driver violations discussed in Section 1.3.6.

B+0 You must obtain country clearance and notify the appropriate Canadian government/provincial
representative(s) of our intention to investigate a Canadian motor carrier and/or shipper. The
protocol requires obtaining country clearance from the U.S. State Department for Official Foreign Travel no
less than 30 days before the trip. Additionally, notification to provincial officials of the upcoming
compliance review must be submitted at least 2 weeks in advance of the scheduled review. This advance
notice allows for an Investigator to submit a request for any additional information and subsequent
information from the province to ensure no current investigation of the carrier by Canadian authorities is
ongoing, and to receive notice if provincial representatives will participate in the review and/or wish to
receive a copy of the completed report. Finally, if driver license queries are anticipated as part of the
review, the Investigator should request additional information from the Canadian Driver Licensing
Administration to determine if the driver possesses a valid Canadian license for the period in question.
Updated provincial contact information can be found on the FMCSA KnowZone (Compliance and
Enforcement/North American Borders (MC-ESB)/Canadian Provincial and Territorial Contact Information.
Per Policy Memorandum MC-ESB-2010-002.

B+B vou must obtain country clearance and notify the appropriate Mexico
government/representative(s) of our intention to investigate a Mexican motor carrier and/or shipper.

1.2.2.4 S| Examines Available Data on Carriers, Drivers, and Crashes

The Impact of an Emergency Condition Requiring Immediate Response on the Review

An emergency condition requiring an immediate response under this exemption does not include requests to
refill empty propane tanks.

The pre-investigative process requires preparation which includes reviewing carrier data. Before ever
making the initial contact, it is critical for the SI to understand the carrier’s:

Operation

Cargo and segment classifications

Exposure to safety risks

Insurance coverage

Current authority, if applicable

Crash history

Issues related to Intervention and contact history, pseudonyms, and annual inspection reports

As part of every Investigation, the SI will always check for the following elements of “CAIR”:

e “C” - Commercial Driver’s License Information System (CDLIS) -
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o Follow eFOTM guidance for checking the minimum number of drivers using CDLIS. To
expedite the review process, you may want to request other data before arriving at the
carrier’s place of business; for example, obtaining driver lists allows you to perform CDLIS
checks beforehand.

o Validate endorsements as part of CDLIS checks.

o B*B I+l MX/CN DRIVERS: cdlis.dot.gov displays a MX/CN driver’s status only and only
convictions and/or withdrawals occurring while operating in the U.S. (stored in the Federal
Convictions and Withdrawals Database, or FCWD); no conviction or withdrawal history
from Canada or Mexico is provided.

o “A” — Authority — Verify that the motor carrier has the appropriate type of authority using

FMCSA’s Licensing and Insurance (L&I) database.

0 Check this data prior to the start of an investigation by visiting the FMCSA L&I website:
http://li-public.fmcsa.dot.gov, or https://portal.fmcsa.dot.gov. NOTE: When conducting an
investigation on a for-hire motor carrier, you MUST review either of these sites to determine
the motor carrier’s L&l status.

o Itis important for Sls to incorporate the following when performing an investigation of a carrier
that transports HM regardless of whether or not the carrier has been identified for an HM
Compliance BASIC investigation:

= QOperating Authority Registration

= Pipeline and Hazardous Materials Safety Administration (PHMSA) HM Registration in
accordance with § 107.601

= Proper registration of Manufacturing, Testing, or Repair Facility for carriers performing
this function

=  FMCSA HM Safety Permit

=  PHMSA HM Special Permit

e “I” —Insurance — Verify that the motor carrier has the appropriate level of insurance using the L&I

database (e.g., MCS-90).
e “R” - Red Flag Violations — Investigate all drivers with Red Flag Violations.

There are many data sources and information including roadside inspections, crash information, and
enforcement, which can help inform you about a carrier prior to contacting them for an investigation. Look
for information on factors such as compliance issues, violations, past reviews, patterns, prior enforcement,
and carrier history. Review the information to identify Serious Violations identified in previous
investigations and drivers with Red Flag Violations.

Recommended data sources and information that you could examine include, but are not limited to, the
following:

e Review the motor carrier’s BASIC percentiles at https://portal.fmcsa.dot.gov. By identifying data
that contributed to a high BASIC percentile, you will be able to concentrate on those areas for
which the carrier has demonstrated problems, such as false RODS. Note the drivers and vehicles
that experience repeated violations and include them in your sampling during the review.

o0 In general, drivers who pose the highest potential safety risk should be selected first as part of
the sample.

0 Selecting drivers should be based on drivers with the highest DSMS percentiles within each
driver-related BASIC under investigation.
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0 After the drivers with the highest DSMS percentiles are selected, the sample should include
drivers or vehicles involved in crashes, and then random selection within the applicable
criteria/timeframe for the particular part.

For carriers above the Intervention Threshold in the Crash BASIC the Sl should also review the

crash analysis system tool at the onset of the Investigation. The historical data should be examined

at this point because it might aid the Sl in determining initial lines of questioning when
interviewing the carrier and what specific documents to request.

Motor Carrier Management Information System (MCMIS)
Review census data (MCMIS)
o Review MCS-150 history (frequent data updates may be a red flag)
o Review registration information
o ldentify potential PPOB issues
o Look for potential affiliation issues
Licensing and Insurance (L&I)
0 Review authority data
Determine authority type
Determine level of insurance
Look for multiple cancellations or changes
View the carrier’s insurance history
= Frequent revocations and/or insurance cancellations leading to insurance carrier
changes are indicative of a carrier with a high loss history. A checkered insurance
history is worthy of additional investigative actions as to the cause.
= Determine adequacy of Process Agent filings
Electronic Document Management System (EDMS)
Enforcement Management Information System (EMIS)
Commercial Driver’s License Information System (CDLIS)
Query Central (QC)
New Applicant Screening (NAS) tool
0 NAS identifies potential “chameleon carriers” within FMCSA’s past and present carrier
population. This tool provides you with the ability to search for specific carriers and
identify relationships to other past and present carriers. Running the NAS tool prior to the
start of the investigation can help to tailor the questions during the initial interview, even if
is not determined that the carrier is reincarnated. We can use information that is common to
two or more carriers, e.g., representatives, consultants, drivers, equipment, and common
addresses. Remember that it is common practice in the charter industry to share resources.
0 NAS queries MCMIS for similar values in the following categories:
=  Similar company names.
= Similar names of company officials.
= Similar addresses, telephone numbers, or other identifying information.
= Use of the same drivers and/or equipment.
= NAS relies on data. If there is no data, an affiliation may still exist
= Remember that NAS casts a wide net. The inquiry you use could return extensive
results that you will need to analyze.
= NAS uses a broad range of identifiers such as partial names, etc.
0 Please click the link for additional guidance on Discovering a Suspected Reincarnated or
Affiliated Motor Carrier
0 Please click the link for Record Consolidation Order (RCO)
State systems and records, as applicable
Secretary of State or State Corporation Commission information

O 00 Oo
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o Corporations are required to register in every state where they have official operations. For
example, a PPOB is listed in Georgia. This is where the primary records of incorporation
are filed. If the company is also doing business in New York and has offices there, such as
ticket sales locations/bus terminals where it is selling its product, it has to register the
corporation in that state as well. This may be done for tax accounting purposes, to ensure
each state gets its share of taxes on services sold. Compare the filings. Look for similarities
and differences. An official listed in the New York office may be a completely different
person than the person listed on the original records of incorporation where its primary
business is based, and may not show up in any other company records.

0 The state filing may be an indicator of a secret owner/partner, especially when the person is
not listed on the MCS-150 as an officer of the company.

o0 Note: If a company files a corporation hame change, most states require a new Tax
Identification Number to be issued. Look at corporation records to determine if the prior
name/entity has been dissolved or is still operating within the state. Website assistance is at

http://www.secstates.com
e DOD Audit Reports:

o0 DOD conducts Audit Reports on carriers that are hired to transport military personnel
through a contractor (Consolidated Safety Services) using a different platform than
CAPRI. Military contractors are reviewed by DOD every 2 years and are scored 1-5, 1
being the highest level of compliance.
These reports evaluate each carrier based on the company’s compliance with the FMCSR. Through
a memorandum of understanding (MOU) with DOD, these reports are sent to FMCSA and are
uploaded into the carrier file in EDMS. Investigators should check EDMS for these reports, and
they should be reviewed as part of your pre-investigation to identify potential problem areas.
e Performance Registration Information Systems Management (PRISM)
e HM Portal (HIP)
¢ Review of the Company File
0 You should review the field office file and all previous enforcement reports to become
familiar with the company’s previous safety and regulatory problems. In addition,
determine whether safety, financial, drug and alcohol, commercial, and HM regulations
apply. The MCMIS reports may also be reviewed. [MCMIS now provides a facsimile of
the latest investigation and a summary of previous investigations, roadside inspections, and
crashes.]
0 Review all previous safety investigations
= Check EDMS and any old hard copy files.
= Do not limit your research to the most recent review
= Look for patterns of non-critical and non-acute violations
= Look for 8385.17 upgrade requests
¢ Review of the Company Profile
0 You must obtain and review the motor carrier’s profile. The company profile must be
obtained no more than seven days before the investigation.
=  The company profile may reveal noncompliance in certain areas: for example, a
company profile may reveal that a motor carrier has an out-of-service (OOS) rate
higher than the national average. In this situation, your investigation should be
focused on the carrier’s vehicle maintenance program.
= When you discover potential violations on the company profile, identify and record
the drivers and/or vehicles that had the most violations. Include these in your
sampling. Also, if the carrier doesn’t have at least three Levels I, 11, and/or V
driver/vehicle inspections within the previous 12 months, inform the carrier that
vehicles will need to be made available for inspections during your investigation.
* You should also download the XML file for the carrier at the same time you obtain
the company profile. Importing this XML file into CAPRI will ensure you have
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the most accurate data available for this company and prevent data upload errors
upon completion of the review. Importing this data is also a time saver, since many
sections of Part A and Part C will be automatically filled in, requiring you to only
verify the accuracy of the data and not have to fill it in yourself.
= To download the XML file, follow these steps after ordering the Carrier Profile in
MCMIS:
= Right-click on XML file
= Choose Save Target As, placing the file into a directory of your choice.
= Do not change the name of the file.
= Toimport the XML data file, follow these steps in CAPRI:
= Choose File, Import, Company Data from Profile (XML).
= Select the directory where you downloaded the XML file.
= Select OK, a list of available XML files will be shown
= Place checks in the boxes of the carriers you wish to import, select OK.
= These motor carriers will now be shown on your Manage/Review list. Simply
double click on their name to start your review.
A review of the National Consumer Complaint Database (NCCDB) may identify safety issues or identify
types of services provided. Investigators may access the NCCDB through the portal. Your FPM may already
have access to this tool.

1.2.2.4.1 The Impact of an Emergency Condition Requiring Immediate Response on the Review

SAFETEA-LU Section 4147 (Emergency Condition Requiring Immediate Response ) created an exemption
from the regulations in 49 CFR Parts 390-396, Subpart A of Part 397, and Part 399 for two types of drivers
if compliance with those regulations would prevent the drivers from responding to an “emergency condition
requiring immediate response.” The two types are drivers of CMVs used (1) primarily to transport propane
winter heating fuel or (2) to respond to a pipeline emergency.

An “emergency condition requiring immediate response” is defined as “any condition that, if left
unattended, is reasonably likely to result in immediate serious bodily harm, death, or substantial damage to
property.” To illustrate in the case of propane, such conditions shall include but are not limited to the
detection of gas odor, the activation of carbon monoxide alarms, the detection of carbon monoxide
poisoning, and any real or suspected damage to a propane gas system following a severe storm or flooding.
In the case of pipelines, such conditions include but are not limited to “indication of an abnormal pressure
event, leak, release, or rupture.”

- Consult legal staff at one of the Service Centers before undertaking enforcement action against a driver
who claims an exemption under this provision.

1.2.2.4.1.1 An emergency condition requiring an immediate response under this exemption does not include
requests to refill empty propane tanks.

Citing Violations

The exemption does not require specific documentation to demonstrate that a driver was operating under the
exemption. However, a Safety Investigator (SI) should attempt to demonstrate that the driver does or does
not meet the conditions of the exemption. Examples of evidence to support the proper use of the exemption
are through carrier/shipper documents, carrier interviews, driver interviews, documents found in the
vehicle, contacting state or local officials, contacting fuel/propane associations, or interviewing persons
affected by the emergency condition. When it is determined that the driver did not meet all the conditions of
the exemption, the driver must comply with all applicable FMCSA regulations and should be cited for
violation(s) as outlined below. During an investigation, when it is discovered that a driver claiming the
exemption does not meet the conditions of the exemption, the SI must cite all violations of the FMCSR for
sections where violations occurred. For example, when the driver exceeds the 14-hour rule on a particular
day that the driver did not meet the conditions of the exemption, the Sl should cite a violation of 49 CFR
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Section 395.3(a) (2). Violations will be cited and recommendations made using the selections that already
exist in Compliance Analysis & Performance Review Information (CAPRI). An explanation should be
included in Part C of the investigation report explaining why the exemption does not apply. The time
periods for the review of various records are outlined within the eFOTM.

1.2.2.5 Sl Prepares Document Request Letter

To prepare a document request letter for the carrier prior to an Investigation, the SI should go through the
following three-step process:

Identify Documents to Request from the carrier based on BASICs requiring review and those required for
verification of Serious Violations.

Determine Number of Documents to Request based on Investigation Type and Sampling Requirements for
the BASICs requiring review.

Identify Drivers and Vehicles that should be included in the sample of documents that apply to individual
drivers and vehicles.

1.2.2.5.1 Identify Documents to Request

In addition to revealing specific violations, documents kept by the carrier can provide insight into a
carrier’s Safety Management Processes. The document request needs to be specific enough to ensure
the appropriate documents are available when the Sl arrives for an Onsite Investigation h
or are provided via mail, fax or email during an Offsite Investigation.

The type of records needed to conduct an Investigation depends on which BASICs or Serious
Violations are investigated as determined by the assignment.

o An Onsite Comprehensive Investigation and Focused Investigation that include a Crash BASIC
investigation require a review of all BASICs.

e A Focused Investigation, whether performed Onsite [IBBBIBIMERIOffsite Investigation, is limited
to a review of a subset of BASICs. Guidance on which CFRs and Parts should be included given the
scope of Focused Investigation is provided in Appendix J: Investigating CFR Parts by BASIC. With
a Focused Investigation only request documents associated with the Parts indicated by the Parts by
BASIC table for the BASICs requiring investigation.

o [HIOOYBISTEESI\Vhen verification of corrective action related to Serious Violations is included in
the scope of an assignment the types of documents to request will vary depending on whether the
serious violations were Type A or Type B. Only verification of Type B violations requires
documents associated with all Parts for the associated BASIC as described in_Appendix J:
Investigating CFR Parts by BASIC. Verification of Type A violations requires only documents
attesting to correction of the specific violation cited. These documents are listed in Appendix L:
Serious Violations-Corrective Action Requirements.

e If the Sl is assigned to conduct a Controlled Substances/Alcohol and/or an HM Supplemental
Review based on the criteria described in Section 1.1.7, the Sl should also request information
needed to complete the supplemental review as part of the document request letter. The specific
documents or records to request depend on the assigned type of Investigation, the BASICs requiring
review, and the Serious Violations requiring verification. There are three different types of
documents that an SI may request from a carrier:

0 One-of-a-kind documents that a carrier is required to have on file, e.g., Accident Register,
List of Testing Labs/Collection Facilities for Controlled Substances and Alcohol Testing,
and Security Plan (for HAZMAT carriers).

o Document that the carrier is required to have on file where there are multiple records; e.g.
Records of Duty Status (RODS) reports, Driver Qualification files, and Vehicle
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Maintenance files. In this case the Sl should follow specific guidelines provided in
Appendix N: Record Sampling to determine which documents are required.

0 Other sources of information that can help get an understanding of a carrier’s safety
operations both before and during an Investigation.

1.2.2.5.2 Determine Number of Documents to Request Based on Investigation Type and Sampling
Requirements

For those record types that require sampling the Sl should refer to Appendix N: Record Sampling for
HOffsite, Onsite Focused, Onsite Comprehensive Investigations,

guidelines on sampling for

and dCBIs. The tables in Appendix N: Record Sampling will provide the SI with the minimum
sample size required-based on the type of investigation and criteria such as carrier size, number of
drivers/vehicles.

FIOEBISTAESY There are some special considerations when the assignment includes the verification of
Serious Violations. Sls should use the following procedures to determine the appropriate sampling
scheme if verification of Serious Violations is required:

e If the assignment is an Onsite Comprehensive Investigation, any Serious Violations will be
verified in the course of investigating all BASICs using Onsite sampling criteria provided in
Appendix N: Record Sampling

e |f the assignment is a Focused Onsite Investigation requiring verification of Type B, and no
Type A, Serious Violations, then the Sl should request records according to Onsite sampling
criteria for all BASICs requiring review, including the BASICs associated with the Type B
Serious Violations, using Onsite sampling criteria provided in Appendix N: Record
Sampling

o If the Intervention is assigned as a Verification-Only Document Review, the Sl should
request those records necessary to verify that Tvpe A Serious Violations have been
addressed. The Sl should use Appendix L: Serious Violations-Corrective Action

Requirements..

o If the assignment is a Focused Onsite Investigation requiring verification of Type A
Serious Violations, then the SI should use the following guidance:

o If the BASIC associated with the Type A Serious Violation is also Roadside-Identified
and/or associated with a complaint, then the Serious Violations will be verified in the
course of investigating all BASICs within the scope of the Investigation, using Onsite
sampling criteria provided in Appendix L: Serious Violations-Corrective Action
Requirements.

o If the BASIC associated with the Type A Serious Violation is neither Roadside-ldentified
nor associated with a complaint, the Sl should request those records necessary to verify that
Type A Serious Violations have been addressed, using Appendix L: Serious Violations-
Corrective Action Requirements. .

1.2.2.5.3 Identify Drivers and Vehicles for Sampling

In general, the drivers and vehicles that pose the highest potential safety risk should be selected as part of
the sample. These include the drivers with the highest DSMS percentiles within the driver-related BASIC
under investigation. To complete the sample, the SI should select drivers or vehicles that have been
involved in crashes or placed OOS within the applicable criteria/timeframe for the particular Part, as
detailed in Appendix N: Record Sampling..

Below are sampling criteria for selecting these drivers and vehicles based on the BASIC that requires
review.

e Unsafe Driving, HOS Compliance, Driver Fitness, Controlled Substances/Alcohol—
The investigation of these BASICs requires the sampling of drivers. The Sl should sample from
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those drivers with the highest BASIC percentile within the carrier’s BASICs above the Intervention
Threshold. If this does not produce enough drivers to reach the required sample size then as an
additional criteria the SI should select drivers who have been involved in crashes, those placed OOS
during roadside inspections, and finally those in violation during roadside inspections.

e Vehicle Maintenance, HM Compliance—Vehicles should be sampled in the following order:
those involved in recordable interstate crashes, those placed OOS during roadside inspections, and
those in violation during roadside inspections.

e Crash—In the case of the CBI for any BASIC where the carrier is below the Intervention
Threshold, the SI should sample all drivers and vehicles involved in crashes during the prior 365
days using the sampling criteria detailed in Appendix N: Record Sampling_—the number of
crashes determines the sample size. If the carrier is at or above the Intervention Threshold in other
BASICs the above sampling criteria should be used; however, the vehicles and drivers involved in
crashes should be included in that sample.

The Sl has some flexibility and discretion in this selection process and should use his or her judgment. For
example, if two drivers have BASIC percentiles that are very close to each other but one has been involved
in more crashes, then the Sl could decide to include the driver who has been involved in crashes regardless
of which driver has the higher BASIC percentile.

The Sl should keep in mind that drivers with Red Flag Violations will not always be part of the drivers
being sampled. Prior to any Investigation, the SI should review the FMCSA Portal for drivers with Red
Flag Violations (regardless of the BASICs requiring review) and should request documents to confirm
these violations. For drivers identified with Red Flag Violations, the SI should follow the procedures
described in Section 1.3.6 of Stage 3.

1.2.2.5.4 Request Company Files Maintained at Carrier’s Location(s)

A motor carrier with a single place of business may designate only its actual place of business as the PPOB
and must make the required records available for inspection at that single place of business, or other
location specified by FMCSA, upon request. Notwithstanding this restriction, the motor carrier and an
authorized representative of FMCSA may agree that a CR or other investigation of a motor carrier may be
conducted at a mutually acceptable location other than the motor carrier’s PPOB, if all necessary documents
are made available.

A motor carrier with multiple business locations may maintain some records at business locations of the
motor carrier other than, or in addition to, its PPOB. However, after a request is made by an FMCSA
authorized representative, a motor carrier with multiple business locations must make the required records
available for inspection at the PPOB, or other location specified by FMCSA, within 48 hours upon your
request. Saturday, Sunday, and Federal holidays are excluded from the computation of the 48-hour period.
When requesting records 48 hours before your scheduled appointment, be sure the motor carrier
understands this is an official request, when the 48-hour period begins and ends, and you are expecting the
documents to be available upon your arrival, or you will cite failing to maintain the appropriate documents.
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Description of Does the carrier have multiple offices or terminals? diagram

Refer to the minimum sampling chart in each Part of the regulations to obtain the minimum
sample required.

1.2.2.6 Sl Contacts the Carrier, Explains the Investigation Process, and Discusses Document Request
1.2.2.6.1 Sl Contacts the Carrier

Under normal circumstances, the SI should attempt to contact the carrier official to request documentation
and make an appointment to conduct the *Offsite or Onsite Investigation. This will ensure
that the records are sent to the Sl or are available upon arrival at the place of business.

Before contacting the carrier, the Sl should decide if this contact will have an adverse effect on or
compromise the quality of the Investigation. Or, for example, the Sl has historical evidence that the
Agency had previously contacted the carrier and the carrier was unresponsive or uncooperative. In this
case an Onsite Investigation is appropriate and the Sl should contact his or her Manager to have the

Offsite converted to an Onsite Investigation. Then the Sl should proceed with the Onsite
Investigation process described in Stage 3 without contacting the carrier. For HHG Carriers: Sl should
conduct background research, complaint history, response to previous investigations, and any additional
information available from other agencies that have interacted with a HHG motor carrier to determine if
he or she should refrain from making an appointment. HHG motor carriers with an extensive complaint
history, were difficult or outright belligerent during previous investigations, or evasive with other
agencies are likely to be evasive and not appear if given advance notice of a site visit.

Immediately before making initial contact with the carrier, the Sl should verify that there has not been
any change to the status of the BASICs that were designated at assignment as Roadside-ldentified, or the
status of any Serious Violation. Any changes may affect the Investigation Type, which should be based
on the most recent posting of carrier data as of the date that the Sl initially contacts the carrier. However,
a carrier designated as High Risk should receive an Onsite Investigation, even if there has been
improvement in on-road performance since the assignment was made.

If the SI cannot reach the carrier the SI should mark the intervention as “closed but not completed” in the
FMCSA Portal, and select a reason why, such as out-of-business or inactive. If possible the Sl should
make three attempts to reach the carrier. The Sl should “drive by” the carrier’s place of business if
possible to ensure that the carrier is not avoiding the contact. The three attempts to contact the carrier
should be reasonably spread out and vary in method to ensure that the SI and the Agency have maximized
the opportunity to contact the carrier in question.
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1.2.2.6.1.1 Schedule an Appointment

When you schedule an appointment, identify yourself and explain the purpose of your visit to the
appropriate motor carrier official who has knowledge of the entire operation (e.g., President, Vice
President, General Manager, etc.). When making the initial contact, the SI should be prepared to
explain the Intervention process, and respond to specific questions; e.g., how carriers are selected, what
data contributes to the BASIC percentile, and what happens next. The SI should provide the carrier
with the program website - http://csa.fmcsa.dot.gov/about/default.aspx

During this initial contact with the motor carrier, you will want to ensure the motor carrier's applicability to
the FMCSR, FMCCR, and HMR and gather information including:

e Interstate shipments
e Use of commercial motor vehicles
e Physical location of carrier's office(s)/maintenance facilities, including directions
o Determine if the facility has a lift or pit
o Name/Title of a responsible contact within the company
¢ Notify the carrier that CMVs need to be available for inspection during review
The following is a guide to what should be covered during the initial contact with the carrier.
e For all Investigations

0 The Sl explains the BASIC thresholds and asks the carrier if they have looked at their safety
data and talks the carrier through the SMS website and where they can find their safety data
if they have not looked in SMS.

0 The Sl describes the purpose and process of the Intervention and explains the emphasis on
the Safety Management Cycle.

The Sl answers any questions the carrier may have about the process.

o The Sl informs the carrier that they will receive a Documentation Request Letter and
establishes the preferred method to obtain requested data. The Sl describes how the
documents aid in the investigative process and will help identify Process Breakdowns
and Remedies. The Sl provides contact information to the carrier should any questions
arise regarding the documentation being requested.

0 The Sl should explain that in order to confirm the carrier’s Financial Responsibility (Part
387) their insurance policy or self-insurance authorization needs to be reviewed. This will
be checked for a valid MCS-90/90B Endorsement, MCS-82/82B, or self-insurance
authorization, which should reflect a complete signed document with the appropriate
levels of financial responsibility in effect. To expedite this process, the SI should ask the
carrier to obtain a copy of their MCS-90 as part of the document request process. For an
Onsite Investigation it should be available when the Sl arrives at the company

and for an Offsite Investigation it should be included in the carrier provided
documentation. If the carrier's MCS-90/90B Endorsement is not within the carrier's
insurance policy, the SI should ask the carrier to contact its insurance company and
request a copy of the MCS-90/90B Endorsement. Prior to making the carrier contact the
Sl should review the Licensing & Insurance website (http://li-public.fmcsa.dot.gov) to
check the carrier's insurance and authority status (if applicable).

0 The Sl provides contact information to the carrier should any questions arise about the
documentation being requested.

0 The Sl asks the carrier background questions to validate and begin to fill in the required
information in CAPRI.
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FIO09AISEES] For Offsite Investigations

0 The Sl explains that the more documentation the carrier can send in electronic form the
better. However, the Sl should be as flexible as possible while still maintaining the
integrity of the investigative process. The Sl explains that documents can be sent by fax,
email, mail, or physical pickup/delivery (when practical because of close proximity). The
Sl should also tell the carrier that they should provide copies of their documents rather
than originals. Originals are not accepted. The Sl should consider the volume and form
of documents requested. A small amount can be easily faxed or scanned and emailed. A
large amount may be better shipped or delivered. The Sl should consider that the carrier
may have limitations as well, such as no email or fax capability and should keep in mind
that not all carriers have administrative staff available to copy/fax/mail documents.

0 Since the Investigation is not conducted in the carrier’s presence, displaying credentials
is not an option. If necessary, the SI should have the carrier make a call to the
Division/State office to verify his or her status and objectives. Some carriers will also
accept a faxed business card on letterhead. This will usually satisfy the carrier’s
concerns regarding authority. The Offsite Investigation is voluntary on the part of the
carriers; if the carrier insists on an in-person proper display of credentials, the Offsite
Investigation would need to be converted to an Onsite.

o For Onsite Investigations

0 The Sl suggests staff that should be present for the Investigation and schedules a
date and time.
o0 The Sl should ask for the documents to be available at the time of the onsite visit.

1.2.2.6.2 Other Items for Discussion with Carrier or Sl Action

[FIGBEBISERRES] The carrier does not choose to cooperate with the Offsite Investigation-If the carrier
does not choose to cooperate with the Offsite Investigation by not providing the requested records,
the Division Office should modify the intervention to an onsite investigation. If the carrier continues
to deny access, Division Office should then initiate the Denial of Access process. The Division
Office should serve the motor carrier with a written Demand to Inspect and Copy Records and/or
Demand to Inspect and Examine Equipment, Lands, Buildings, or Other Property. Motor carriers
who deny access will be subject to civil penalties. For-hire motor carriers will be placed out-of-
service and additional enforcement penalties may be issued. For more information on the policy
and procedures see the Penalties for Denial of Access Policy (MC-ECE-2015-002).

The carrier states that previously cited Serious Violations have been corrected-If the carrier
asserts that the previously cited Serious Violation has been corrected and the violation still appears
in the FMCSA Portal, then the Sl should include a request for documentation to verify this
correction in the Document Request Letter.

The carrier states that inaccurate data are appearing on their record-In these cases the SI
should explain to the carrier how to use the DataQs system. Since contact with the carrier has
already been made the SlI should proceed with the Investigation as assigned.

1.2.2.6.3 SI Completes and Sends Document Request Letter

**':.E:Once the appointment is scheduled, the SI should send a confirmation letter and questionnaire
to the carrier. To ensure that the carrier receives this information in a timely fashion, it is preferable
that the letter and questionnaire are faxed or emailed to the carrier. The confirmation letter informs
the carrier of the place, time, and date of the investigation. When the carrier completes the
questionnaire and returns it, it will assist you in the completion of Part A of the investigation report
and prepare you for your investigation. Refer to Illustration SA-1 for a sample confirmation letter and
guestionnaire. You may find it necessary to modify these documents to meet your needs.
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The Sl fills out the Document Request Letter listing the required documents as determined through the
Pre-Investigation process. *If the Investigation is Offsite, the SI should include the desired
method of delivery. The request should include the date that the documents are required to be submitted
or available and should inform the carrier of the number of records required and applicable drivers and
vehicles. Under normal circumstances the Sl provides the carrier with the Document Request Letter
prior to starting the Investigation. However, if the Investigation proceeds without giving the carrier
advanced warning, then the documents are requested at the onset of the Onsite Investigation.

1.2.2.6.4 Sl Records Contact and Documents Requested

Throughout the process, the SI should record information to maintain historical records of the Investigation.
This includes items like documents requested and received, and details of each contact with the carrier
(phone calls, visits, emails, etc.). This allows future Investigations to benefit from the knowledge of how
the Investigation progressed and may help to provide insights, indications, expectations, and outcomes.

1.2.2.7 Prepare for Drivers with Red Flag Violations Investigation

A key aspect of the investigation process is the driver’s role in carrier safety. Certain roadside violations
have been designated as Red Flag Violations (see table below) due to their nature and severity. Review the
motor carrier’s SMS record for the presence of drivers with Red Flag Violations as a part of every motor
carrier investigation (regardless of the motor carrier’s BASIC status) that has occurred in the previous 12
months. Once identified, these drivers must be examined and addressed in conjunction with the motor
carrier’s investigation. You must validate if the violations have been corrected and determine if
enforcement action would be appropriate against the driver(s) and/or the carrier for those violations.

Note: States may issue a citation associated with a violation noted in a roadside inspection. Per State
MCSAP Comprehensive Policy Section 11.4, if a carrier/driver provides court documentation that the
citation was subsequently adjudicated and “dismissed”, or resulted in a finding of “not guilty”, then while
the violation is retained on the inspection report, the violation will not be designated as a red flag violation
by FMCSA systems, nor used in SMS or PSP. In the absence of adjudicated citation result information for
a violation or if the court documentation submitted indicates the citation result was “convicted of a
different charge” or “convicted”, then the violation is indicated as a red flag violation.

BASIC FMCSR Part Violation Description

Operating a commercial motor vehicle (CMV) with more

Driver Fitness 383.21 A
than one driver's license

Operating a CMV without a valid commercial driver's

Driver Fitness license (CDL)

383.23(a)(2)

Driving a CMV while CDL is suspended for a safety-

Driver Fitness 383.51(a)-SIN1 | related or unknown reason and in state of driver's license

issuance
383.51(a)- Driving a CMV while CDL is suspended for safety-
Driver Fitness SOUTl related or unknown reason and outside the state of
driver's license issuance
Driver Fitness 383.91(a) Operating a CMV with improper CDL group
Driver Fitness 391.11 Unqualified driver
Driver Fitness 391.11(b)(5) Driver lacking valid license for type of vehicle being
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operated
Driver Fitness 391.11(b)(7) Driver disqualified from operating CMV

Driving a CMV while disqualified. Suspended for safety-
Driver Fitness 391.15(a)-SIN! related or unknown reason and in the state of driver’s

license issuance

Driving a CMV while disqualified. Suspended for a

Driver Fitness 2%1011?1(&)' safety-related or unknown reason and outside the driver's
license state of issuance
Controlled 392.4(a) Driver possesses, uses, or is under the influence of
Substances/Alcohol ' controlled substance(s)
Controlled 392.5(a) Driver possesses, uses, or is under influence of alcohol
Substances/Alcohol ' less than 4 hours prior to duty
. Driving after being declared out-of-service (OOS)
HOS Compliance 395.13(d) (Violating Part 395 OOS Order)
Vehicle Maintenance 396.9(c)(2) Operating an OOS vehicle before making repairs

The Portal provides an indicator and link in the SMS BASIC summary screen when a motor carrier has
drivers with Red Flag Violations. You can use this link to access SMS when investigating the assigned
motor carrier. You will access the Driver Tab of the motor carrier’s SMS results to obtain a list of drivers
who have had activity for the motor carrier and at least one occurrence of a Red Flag Violation. The Red
Flag Violation may have occurred while operating for a different motor carrier; however, all drivers with
Red Flag Violations must be investigated in conjunction with the motor carrier being investigated.

B+« For MX/CN drivers, cdlis.dot.gov displays a MX/CN driver’s status only and only convictions
and/or withdrawals occurring while operating in the U.S. (stored in the FCWD); no conviction or
withdrawal history from Canada or Mexico is provided.

1 ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver
violations were based on a driver’s license being suspended for a non-safety related reason such as failing to
pay a parking ticket and that these suspensions were often undetectable by motor carriers when doing
required background or annual checks of a driver’s driving record. These violations, once uploaded to the
MCMIS, had impacted the Driver Fitness BASIC and the Red Flag Violation process. The FMCSA
modified ASPEN to break out “operating while suspended” to indicate whether the suspension was safety
or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the Investigator must examine all Red Flag violations that are
designated on that motor carrier’s record. The violations that result in a Red Flag Violation have changed.
Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-SOUT, 383.51a-SIN and
383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations
still appear on the motor carrier’s record and are used in SMS, but they will not be considered Red Flag
Violations.

1.2.2.8 Prepare for a Controlled Substances/Alcohol Supplemental Review

There is limited on-road performance data on Controlled Substances/Alcohol-related violations; therefore,
in some instances a Controlled Substances/Alcohol Supplemental Review is performed as part of an Onsite
Focused Investigation.

You will be assigned a Controlled Substances/Alcohol Supplemental Review when ANY one of the
following three criteria is met:
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e Motor carrier has not been subject to an investigation or SA that reviewed Part 382/40 in the last
five years;
e Motor carrier had a serious violation of Part 382 during the most recent investigation; and/or
e Motor carrier provided adverse responses to Controlled Substances/Alcohol-related questions
during a New Entrant SA.
Note: If any of these criteria are met, a flag is displayed in the SMS BASIC summary screen in the Portal
and SMS Online to indicate that the carrier is a candidate for the Controlled Substances/Alcohol
Supplemental Review.

Prior to conducting the review you should:

o Estimate average driver positions.

o Verify that the current driver pool reflects current driver positions.

o Identify crashes that require post-accident testing.

e Compare pre-employment documents to driver list hire dates.
For Controlled Substances/Alcohol Supplemental Review investigative procedures, see Part 382 —
Investigative Procedures.

1.2.2.9 Prepare for a Hazardous Materials (HM) Supplemental Review

FMCSA incorporated the HM Supplemental Review into its investigative process to continue the Agency’s
focus on examining motor carriers that transport HM. A motor carrier is subject to an HM Supplemental
Review if:

e The HM Compliance BASIC will not be investigated as part of an Onsite Comprehensive
Investigation or an Onsite Focused Investigation;
e The motor carrier transports HM; and
e The motor carrier has not had an investigation that examined HM compliance (as determined by
reviewing Part C of the Investigation) within the last 24 months.
Note: The Investigator may be notified to conduct an HM Supplemental Review as part of his or her
assignment or the Investigator may determine that an HM Supplemental Review should be conducted
during the pre-investigative process.

The HM Supplemental Review and HM Compliance BASIC Investigation are very similar; however, there
are some key differences. In particular during an HM Supplemental Review, the sampling requirements are
different and the Investigator will not be examining the following areas:

e Marking, labeling, and placarding requirements
Cylinder, IBC and Cargo Tank requirements (beyond cargo tank testing and inspection records
noted below)
e State and local routing requirements
e HM Driving and Parking regulations
For HM Supplemental Review investigative procedures, see HM Supplemental Review.

'l Mexico domiciled carriers with commercial-zone (OP-2) authority may transport HM in placardable
guantities. Mexico domiciled carriers with long-haul authority (OP-1MX) are prohibited from transporting
HM in placardable quantities.

1.2.2.10 Before Arrival at Carrier’s Office
Think safe, Be safe:

o Complete Google GIS location searches prior to going to the location or do a drive-by prior to
the date you begin your Investigation.

o If at any time you are uncomfortable, leave the premises. Contact the DA and ask for state
partner law enforcement assistance.
e Ensure that you communicate your schedule with the Division Office.
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¢ Identify escape routes: park car facing out, when inside a facility know all exits, etc.
1.2.2.11 Ensure You Have the Most Recent Software

You should ensure, prior to the initiation of an Investigation, that you have the latest versions of FMCSA
software on your laptop computer. The latest versions are available by logging

into http://infosys.fmcsa.dot.gov or (https://portal.fmcsa.dot.gov). If there is an updated version of the
software available, you should download the version and update your computer with the most recent
version of the software.

1.3 Stage 3-Investigation
1.3.1 Introduction:

The investigative process focuses on discovering if violations are occurring and if so what Safety
Management Processes are breaking down, why they are breaking down, and how they can be fixed.
The key tools and processes used during a carrier investigation are as follows:

e The Sl reviews and evaluates the documentation requested as part of the Pre-Investigation Stage to
identify violations and identify corrections to Serious Violations.

e The Safety Management Cycle (SMC) is used to assist in identifying safety management issues.
The SMC consists of six Safety Management Processes (SMPs). The SMPs are areas in which a
carrier may have the ability to influence safety performance by modifying existing practices.
Within each SMP, Safety Improvement Practices (SIPs) relevant to each BASIC have been
identified. The SIPs are specific actions a carrier can take to help improve safety. The SMC and the
SMPs are described in more detail below.

e Inaprocess known as the collaborative questioning cycle, the Sl asks probing questions to aid the
carrier in self-identifying Process Breakdowns and Remedies. By working closely with the carrier,
the Sl provides the carrier with a support system that helps the carrier become more compliant.
Subsequently, the Process Breakdowns and Remedies are customized and entered in CAPRI.

o The CBI takes place when a carrier is identified as above the Intervention Threshold in the Crash
BASIC. The main goal of the CBI is to discover why crashes are happening and to assist the carrier
in reducing the likelihood of those events occurring in the future. The Investigation will include a
review of available documentation as well as using the SMC and the collaborative questioning
cycle to identify potential Process Breakdowns that could have influenced safety performance. CBI
recommendations may include customized SIPs and Crash Countermeasures.

e Asaresult of an increased focus on the driver’s role in carrier safety, certain driver violations are
designated as Red Flag Violations due to their nature and severity. Drivers with Red Flag
Violations are investigated as part of carrier interventions.

o A Controlled Substances/Alcohol Supplemental Review should be performed if included in the
assignment from the Manager.

e An HM Supplemental Review should be performed if required.

e Violations documented during the investigation process are entered in CAPRI and the system
calculates a Safety Fitness Rating, if appropriate, according to the following rules:

o Ratings are issued only for Onsite Investigations.

o An Onsite Comprehensive Investigation can result in a Safety Fitness Rating of
Satisfactory, Conditional, or Unsatisfactory.

o An Onsite Focused Investigation can only result in an adverse Safety Fitness Rating of
Conditional or Unsatisfactory.

e Since the end goal is to improve the safety behavior of the carrier and staff, selecting the
appropriate Follow-on Intervention is important. The SI may choose a Follow-on Intervention Type
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of Notice of Claim (NOC), Notice of Violation (NOV), and/or | i0SGISIEIESlCooperative Safety
Plan (CSP).

o Based on the carrier data and violations entered into CAPRI, the Carrier Investigative Report is
generated. This is used in the Investigation Feedback and Closeout described in Stage 4.

1.3.2 Overview of the Safety Management Cycle

B. Meaningfu

5. Monitaring
and Tracking

Management

Cycle 2. Roles and
Responsibilities
4, Training and
Communication
3. Qualification

and Hiring

The Safety Management Cycle (SMC) is an important tool for the Investigator to use while questioning
carrier officials and staff to help diagnose a breakdown in Safety Management Practices (SMPs) that
has led to discovered violations. The collaborative questioning process is described in detail in Section
1.3.9 and is important for the Sl to understand the model and associated processes. Process Breakdown is
the term used to describe when an SMP is not working as it should; it represents each part of the Safety
Management Cycle, 1 thru 6. The Collaborative Questioning Cycle has the added goal of discovering
why the carrier violates the regulations and how they can stop, from both the carrier and the
Agency’s perspective. A key to this process is the concept of “guided self-discovery” to assist the carrier
in identifying remedies. The Safety Investigator plays a key role in facilitating this discussion and should
focus on the carrier responses to assist in using the information the carrier provides to write the Process
Breakdown and Remedy that will efficiently and effectively eliminate or reduce the documented
violation(s).

The main goal of the investigation is to find out what regulations the carrier is violating (discovery), but
more importantly, why those violations are occurring (Process Breakdown selection), and recommend
how they can fix the breakdowns (remedy customization). One common flaw when analyzing failures or
problems is the perception that there is only one cause of an event when in fact there may be several
contributing issues or Process Breakdowns that influence the occurrence of a violation. Through the
ongoing continuous improvement work, it has been discovered that listening to the carrier’s “action
words” they use to describe why they are having compliance issues is one of the best methods to
determine the most appropriate Process Breakdown. Not only will this help select and write the Process
Breakdown, but the carrier’s answer(s) to how they will fix the problem will assist the Safety Investigator
write a proper remedy for the documented violations and Process Breakdown.

Collaboratively identifying Process Breakdowns will help both the carrier and the Sl to develop more

relevant and targeted remedies resulting in the carrier taking more ownership for bringing the operation
into compliance and increasing the likelihood of continued compliance.
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1.3.3 Overview of the Safety Management Processes (SMPs)

SMPs are six areas in which a carrier has the ability to influence safety. All six SMPs need to be
operating properly in order for a carrier to have a fully functioning Safety Management System. The
Six SMPs are:

Policies and Procedures
Roles and Responsibilities
Qualification and Hiring
Training and Communication
Monitoring and Tracking
Meaningful Action

oukrwbhrE

It is suggested that the SI address the six processes in the order in which they are presented as each
process facilitates the activities of the next process. In order to determine the processes with which the
carrier needs assistance, it is important to understand the goal of each process, what it is and what it is not,
the signs of a breakdown and the degree of that breakdown, and how the SMPs work together.

1. Policies and Procedures
The goal of setting a policy is to establish the rules and guidelines for how the carrier and its
employees will behave in a given situation. For example, if there is no established policy, the
carrier’s employees may make up their own rules of how to behave and may respond to issues in
different ways. Ideally a policy is thoroughly documented, but it does not have to be in order to
be effective. Sometimes a brief write up of a policy is all that is needed. It is possible for a
carrier to have a policy that is not written down anywhere, but everyone in the company knows
what it is through verbal communication. This can be effective, but is not ideal since it opens up
greater risk for misinterpretation and inconsistency. Detailed explanations of how to accomplish
policies are known as procedures. Like the policies, procedures can be anything from a detailed
document to informal communication. Policies and Procedures refer to the definition of the
Policy and Procedures and NOT to the implementation of the policy and procedures. SMPs two
through six below focus on the implementation of the Policies and Procedures. To determine if a
policy or procedure is the issue in particular circumstances, the SI should ask, “if the Policies
and Procedures were implemented as established, would they resolve the safety issues of the
carrier and have the best chance at reducing or eliminating the discovered violations?”

2. Roles and Responsibilities
The goal of Roles and Responsibilities is to clearly define what each employee will do to
successfully implement the defined policies and procedures. Like Policies and Procedures it is
optimal to have the roles and responsibilities thoroughly documented, but it is acceptable to have
a brief write up or verbal communication. “Roles and Responsibilities” are lacking if they do not
accurately and completely define who will do what to complete all the procedures that allow the
policy to be carried out successfully. This SMP does not address whether the employee is
actually fulfilling his/her defined roles and responsibilities; rather, it just addresses whether the
roles and responsibilities exist and are well defined. If employees are not fulfilling their roles and
responsibilities, the SI should ask why that is and probe further into the other areas of the cycle.

3. Qualification and Hiring
Once the Roles and Responsibilities are defined, then the carrier can explore who will carry these
out. The Qualification and Hiring process is about successfully finding and qualifying people for
the various roles within the carrier’s organization whether it is an external or internal candidate.
A successful Qualification and Hiring process should be able to identify and attract the proper
candidates to fulfill the Roles and Responsibilities of the various positions. Signs that this process
is breaking down are: the existing staff’s skillsets do not align with the needs of the job(s) or the
carrier is having trouble filling an open position. A carrier can hire someone who is not fully
qualified for a position so long as they have a training program ready to bring the employee up to
speed with the skills and knowledge they need to carry out the responsibilities of the position
successfully.
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4. Training and Communication
Once an employee is placed in the proper position, the carrier needs to communicate to that
employee all the policies, procedures, roles, and responsibilities so that the employee understands
the expectations. Employees must communicate with each other clearly, effectively, and in a
timely manner such that all the procedures can be successfully carried out. The carrier is also
responsible for training and retraining employees when it is discovered, through the monitoring
and tracking process, that they do not have the adequate skills and knowledge. Training and
Communication are an ongoing process. Employees who are unaware of their Roles and
Responsibilities, the carrier’s policies and procedures, and/or employees who do not have the
proper skills and knowledge to complete their jobs reflect inadequacies in this area.

5. Monitoring and Tracking
Once employees receive the proper Training and Communication, they are ready to attempt to
fulfill their Roles and Responsibilities. The carrier must monitor and track the employees’
performance to ensure that they are in compliance with the policies and procedures and that they
are fulfilling their Roles and Responsibilities. Monitoring can be a formal or informal process.
Sometimes monitoring should be tracked (e.g., documented) and sometimes that is not necessary.
Performance evaluations are an excellent example of Monitoring and Tracking. The frequency of
the Monitoring and Tracking depends on the situation. To the extent possible, all aspects of the
organization should be monitored and tracked to ensure that they are functioning as intended.
The goal of Monitoring and Tracking is to ensure that the carrier is aware of what is happening in
their organization. The Sl can identify inadequacies if the carrier is either not executing
monitoring and tracking or not executing it well. Carriers who monitor and track their employee
performance become aware of, and can address problems through taking Meaningful Action.

6. Meaningful Action
Meaningful Action provides positive reinforcement for, or is aimed at improving or correcting,
employee behavior. Positive Meaningful Action can involve setting up incentives, such as
bonuses and other rewards that motivate employees to execute their Roles and Responsibilities
properly and reinforce the actions and behaviors that the carrier wants to encourage. Corrective
Meaningful Action refers to the carrier’s reaction when the monitoring activity reveals that an
employee is not executing his/her roles and responsibilities. In these situations, the carrier must
perform the appropriate action whether it is simple feedback, offering refresher training, or
giving a verbal warning, written warning, suspension, or dismissal. The Sl can identify when a
carrier does not take adequate corrective Meaningful Action when the carrier either does not
have any reaction to an employee who is not performing or has an inappropriate reaction.

1.3.4 Investigation process workflow provides a visual representation of the key processes.
Steps to Take Upon Arrival at the Motor Carrier's Office

Areas that Should be Covered during the Opening Interview

Operating Characteristics

Driver Issues
Tour of the Facility

Completing Part A of the Investigation after Interviewing the Motor Carrier
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1.3.4.1 Steps to Take Upon Arrival at the Motor Carrier’s Office

1. Identify yourself and your employer.

v

Sl Sslects a Preliminary
Follow-on Investigation
Intervention

1.3

v

S| Records Contact and
Investigation Notes

1.3.12

h 4

S| Retains or Disposes of
Documents according to
Retention Requirements

1.3.13

v

Go to
Stage 4

2. Display your credentials. Do not permit your credentials to be copied or to leave your possession.

3. Ask to speak to a motor carrier/shipper official who has knowledge of the entire operation (e.g.,
President, Vice President, General Manager, etc.). If he/she is not available, ask for the individual
in charge of safety.

4. Explain the purpose of the visit to the official. Explain that various company records will be
reviewed and that you will need to talk to the individuals responsible for compliance with the
safety, CDL, controlled substances and alcohol, HM, financial responsibility, and commercial

regulations.

5. If you were not able to meet with a corporate official, explain that you will need to meet with this

person during your closeout interview.

6. If a phone interview/questionnaire was not conducted with the motor carrier prior to your arrival, or
if no appointment was made, obtain the information needed to complete Part A of the investigation

report.
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7. (2 Explain to the motor carrier how long the review is expected to take and at what time certain
records and carrier employees are needed. This allows you and the motor carrier to most efficiently
complete the review process.

1.3.4.2 Areas that Should Be Covered during the Opening Interview

The opening interview should be conducted in a manner consistent with the investigation type; for
example, if conducting an Onsite Investigation, the opening interview should cover all of the areas
discussed below. However, if conducting an Onsite Focused Investigation, the opening interview may only
cover those areas of the investigation.

Note: With an Onsite Investigation, the Sl should fill in as much data as possible in CAPRI before the visit,
and verify this information during the Investigation. This data gathering is not finalized until the
Investigation is complete. In particular, the system will determine what performance data are required later
in the investigative process—based on the outcome of the Investigation.

1.3.4.3 Operating Characteristics

Determine destinations of regular trips, identify customers that provide the carrier with the most business,
and the carrier’s busiest and slowest times of the year. Also, inquire how drivers are compensated, the level
of driver turnover, the extent the carrier automates its operation. Also check record keeping systems,
vehicle maintenance procedures, controlled substances and alcohol testing program, hours of service, etc.
Your goal is to ensure there are adequate safety controls in place to comply with the applicable FMCSR,
FMCCR, and HMR.

[

1 Paperwork and Flow. Become familiar with the motor carrier’s paperwork system related to its
operations, payroll systems, filing systems, etc., if the documentation of violations becomes necessary; this
knowledge improves the ability to gather and copy records about driver trips quickly and efficiently.
Determine the supporting documents that the motor carrier obtains and/or generates in the normal course of
business operations and the locations of these records. Become familiar with any business records that
disclose the location and activity of drivers at specific times or during certain time periods. These records
enable an Investigator to verify the accuracy of driver RODS. Ask the official to demonstrate the
paperwork flow of their operation; if supporting documents are just arriving, view how the documents are
distributed. Understanding the process, what information is available, and who handles certain paperwork
enables an Investigator to determine which documents may be useful during the review process.

1.3.4.4 Driver Issues

Ask the appropriate motor carrier official about the company’s procedures for hiring drivers, driver
gualifications and training, and request a list of drivers employed in the last 365 days. This list should
include their hire and termination dates. After the motor carrier provides you with the information, verify
the accuracy of the list by reviewing the motor carrier profile, payroll records, dispatch records, bills of
lading, and/or shipping documents during your investigation.

1.3.4.5 Tour of the Facility

During every review insist that the motor carrier official provide a tour of their facility. Take note of posted
materials, related to the carrier’s knowledge and compliance with the regulations, and how the general day-
to-day operations work. During the tour, look for the presence of HM, especially in the areas where
products and goods are fabricated, cleaned, stored, or shipped. Some motor carriers and shippers may not
know that they are shipping and/or transporting HM. Often HM is discovered during the tour of the
overage, shortage, and damaged (OS&D) area of the carrier's operation.

Make note of and identify individuals you may need to speak with during the course of the investigation.
For larger carriers, speak with dispatchers once again, looking for body language, driver notices, etc.,
posted on the walls/dispatch windows. Visit the charter department to identify individuals to interview.
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Pose open-ended questions about how the charter department assesses if a charter can be completed within
a driver’s HOS.

Tour the carrier’s maintenance facility. Observe the overall condition of the shop. Is the shop adequately
equipped (lift/pit)?

Observe the used tire corral for the condition of tires pulled off equipment.

Ask leading questions of maintenance personnel (not just head the mechanic) to determine if there were any
bus fires or crashes, and the natures of the tire maintenance program and the carrier’s PM program.

Ask about training/qualifications for brake inspectors. Who performs annual inspections?

o If you are unable to meet with a corporate official, explain that the corporate official should be
there for close

e Obtain information needed to complete Part A

o Explain when certain records or employees are needed.

1.3.4.6 Completing Part A of the Investigation after Interviewing the Motor Carrier

If a questionnaire was used in the phone interview with the motor carrier prior to your arrival, you should
use it to complete Part A. If a phone interview of the motor carrier was not conducted prior to your arrival,
conduct an interview with the appropriate official to complete Part A of the investigation report. Complete
Part A as follows:

Legal Name of Motor Carrier/Shipper

Verify and enter the correct and complete legal name of the motor carrier. If this is not done, further action
against the motor carrier may be hindered. In the case of a corporation, obtain the exact company name by
asking a corporate officer, by examining the Articles of Incorporation, and/or by requesting a document that
has the corporate seal affixed. Use the full names of corporate officers, partners, or the sole proprietor (Note
additional corporate officers or members not already listed in Part A or Part C of the investigation report).

.._____--.__{‘;/c',l

(8 If the legal name is different from what is recorded in the database, make the change in MCMIS
before you upload the investigation. Otherwise, the upload may generate an error message and reject the
review.

Doing Business As (DBA)

In the case of individuals or corporations who are doing business under a name other than the legal name,
enter the DBA name in the appropriate field; for example, if John Jones is DBA JJ Trucking, enter “JJ
Trucking." DBAs are also known as operating names, assumed business names (ABN), common names, or
trade names. Do not repeat the legal name in the DBA field.

Employer Identification Number (EIN)/Social Security Number (SSN)

If a carrier is operating as a sole proprietor, obtain the SSN or the EIN. If the carrier operates as a
partnership or corporation, obtain the EIN. In some circumstances, a parent company and its subsidiaries
will share the same EIN. This is permissible under IRS rules and is just a reflection of the fact that the
parent corporation files a single tax return that includes the subsidiaries. It is important that this information
is correct. The EIN is also known as the Federal Tax ID Number.

Gross Revenue

You will need to enter all revenue generated by the legal entity being reviewed (ensure that you include all
non-transportation revenue as well). If the motor carrier refuses to release this figure, or the figure is for less
than 12 months, document this information in Part C of the investigation report. When a carrier refuses to
provide the gross revenue figure, consult with your Supervisor, DA/SD, or SC to estimate the gross
revenue. If no figure was provided, estimate the gross revenue using the following:

Mileage (previous 12 months) X $1.50 = Estimated Gross Revenue
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Remember to convert foreign currency into dollars.
Mileage (Previous 12 Months)

For motor carriers domiciled in the United States, enter total CMV mileage for all power units under the
carrier’s control recorded on Part A. Include mileage in interstate and intrastate commerce, and mileage in
Canada and Mexico.

B+l =0 For motor carriers domiciled in Canada and Mexico, you will need to enter the total mileage: (i)
mileage occurring in the United States; (ii) mileage occurring as part of a trip to or from the United States;
and (iii) mileage within Canada and Mexico, even if the transportation does not involve movements, into or
out of, the United States (provided that the owner or operator also conducts operations within the United
States). Remember to convert kilometers into miles. However, for Mexico domiciled motor carriers, if data
on recordable accidents cannot be gathered, then the carrier’s mileage in Mexico should be excluded from
the determination of recordable accident rate.

[

1 Fuel tax records may be a source to verify mileage [e.g., International Fuel Tax Agreement (IFTA)] and
should be reviewed, when available. Request copies of the quarterly tax reports that the carrier files with its
base jurisdiction; these reports contain actual mileage reported in the previous quarter for the filing date.

B+Bu=0 For motor carriers domiciled in Canada, mileage information can be obtained from the quarterly
tax reports that the Canadian carrier files with its provincial base jurisdiction. As Mexico is not a member
of IFTA at this time, other supporting documents recording mileage may be available. Mexico domiciled
long-haul motor carriers may be filing IFTA tax reports with one of the four Southern border states, and
also could validate mileage.

The following formula shows how the Annual Mileage Estimate is determined:
Annual Mileage Estimate = (12 X Miles Operated)
Months Operated

For this example:
Annual Mileage Estimate = (12 X 800,000) = 1,200,000
8

Hazardous Materials

Choose the types of HM carried and shipped. Note also whether the HM is carried or shipped in bulk or
non-bulk packaging, as defined in 49 CFR 171.8. Don’t just take the company’s word on what type of HM
is carried or shipped. Review shipping papers, invoices, insurance paperwork, MSDSs, and OS&D reports,
etc; walk around the premises looking for stored HM; ask questions about how the company repairs,
packages, cleans, etc, which may involve HM, and how the HM is obtained. Remember that HM may also
be in passenger carrier’s vehicles and HHG transportation.

Equipment

The data you enter should reflect the vehicles that are, or could be, operated at the time of the investigation
with the exception of trip-leased vehicles. You should enter an average of trip-leased vehicles per month. If
the same vehicle is used several times in a month, count each trip separately. "Term-leased" equipment is

often used interchangeably with the term "permanent-leased." A term-lease lasts for 30 days or longer. A
trip-lease lasts for less than 30 days.

Types of Passenger-Carrier Vehicles

?E The following are passenger-carrying equipment definitions for completion of Part A:
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e Motorcoach - A vehicle, designed for long distance transportation of passengers, characterized by
an elevated passenger deck over a baggage compartment. Motorcoach is synonymous with the term
“over-the-road bus” which is used in the Americans with Disabilities Act (ADA) regulations in 49
CFR Part 37 Subpart H.

e School Bus - A vehicle designed and/or equipped mainly to carry primary and secondary students
to and from school, usually built on a medium or large truck chassis.

e Mini-bus - A motor vehicle designed or used to transport 16 or more passengers (including the
driver) and is typically built on a small truck chassis.

e Van - A small motor vehicle designed or used to transport 15 or less passengers (including the
driver).

e Limousine - A passenger vehicle built on a standard or lengthened automobile chassis.

Y,

A Additionally, for investigations conducted in PRISM states, obtain a list of all power units
operated under the motor carrier’s control (leased and owned). Include the name and address of the
vehicle registrant and owner, the vehicle identification number, state license number and the state of
license issuance. The list may be used to provide notice of potential State vehicle registration
sanctions to vehicle registrants and owners. In instances in which an entity, other than the motor
carrier, owns and/or registers the vehicles, sanction notices may be sent to them also.

Drivers

Ask the motor carrier to provide you with the number of drivers it used, or who operated under its United
States Department of Transportation (U.S.DOT) number during the 365-day period prior to the start of the
investigation. The total number of drivers who are subject to the FMCSR include company drivers, owner-
operators, leased drivers, and multiple-employer drivers. Although a driver may fit into more than one
category, identify the driver in only one category and count the driver only once.

Computation of the Motor Carrier’s Interstate/Intrastate Recordable Accident Rate

The motor carrier’s accident rate should only be recorded when you perform one of the following:
e Onsite Comprehensive Investigation;
e Onsite Focused Investigation when the Crash Indicator BASIC is at or above the threshold;

CAPRI computes the motor carrier's recordable accident rate (Factor 6) for you. However, if manual
calculation is necessary, multiply the motor carrier’s number of recordable interstate and intrastate
accidents in the previous 12 months by 1,000,000. Then divide that result by the motor carrier’s fleet
mileage during the previous 12 months. For example, a motor carrier had two recordable interstate and
intrastate accidents and a fleet mileage of 3,000,000 during the previous 12 months. The motor carrier’s
recordable accident rate is (2 X 1,000,000)/3,000,000 which equals 0.67. To obtain an accurate picture of
the carrier's crash involvement, the Sl should use information from multiple sources, such as MCMIS, the
carrier's Accident Register and insurance company information (such as loss/run reports). Note: In some
cases, the carrier’s Accident Register will have more up- to-date information than MCMIS

B0 The process of obtaining accident information for a Mexico domiciled motor carrier involves self-
reporting by the carrier. No database link exists to Mexico online data regarding crashes occurring in
Mexico. An alternate source of information may be the carrier’s insurance company, which might provide
a loss-run report. If recordable accidents are found and used, then the carrier’s mileage in Mexico should
be included to determine the recordable accident rate. If accidents are not used, then the carrier’s mileage
in Mexico should be excluded from the mileage total for calculation.
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1.3.5 SI Reviews Carrier Documentation to Identify Violations ||} N Bl and Verify Corrections
of Serious Violations

Once the documentation requested from the carrier has been received, it should be evaluated. The
goal of this evaluation is identifying violations [[IBgISEaIes] and verifying the correction status of
prior Serious Violations.

Identifying Violations

Verifying Correction of Prior Serious Violations

Discovering Violations in the Unsafe Driving BASIC and Cargo-Related Violations within the Vehicle
Maintenance BASIC

Discovering Serious Violations Outside of BASICs Requiring an Investigation
1.3.5.1 Identifying Violations

The Sl should identify violations using the sampling criteria appropriate to the type of Investigation as
detailed in Appendix N: Record Sampling.

In an [(DOBBISEIES] Offsite or Focused Onsite Investigation the SI should be concerned primarily with
identifying violations in CFR Parts associated with the BASICs requiring an investigation. In a
Comprehensive Onsite Investigation the SI should review all CFR Parts to identify all violations. In
all cases where violations are discovered the Sl should:

e Document the violation in CAPRI.

o Evaluate the carrier’s Safety Management Processes (by applying the Safety Management Cycle to
identify Process Breakdowns and document Remedies as discussed in Section 1.3.9) for any
violations meeting the following criteria:

o Violations associated with the Roadside-Identified BASICs and/or BASICs associated with
complaints;

o Violations for which enforcement action (NOV or NOC) will be pursued,
o Violations that adversely impact the carrier’s safety rating.
o Determine the appropriate follow-on action in accordance with the guidance in Section 1.3.11.
1.3.5.2 I \<rifying Correction of Prior Serious Violations

In addition to identifying violations associated with the Roadside-Identified BASICs (or the BASICs
associated with complaints), the SI must also verify the correction of Serious Violations previously cited
during prior Investigations.

e The Sl should perform sampling related to the Serious Violation(s) according to the guidelines in
Section 1.2.2.5 to ensure that the issue has been adequately addressed and did not continue beyond
the Investigation in which it was originally discovered.

o If the Serious Violation has not been adequately corrected, is ongoing, or has been repeated since
the prior Investigation, then the Sl should cite the violation and initiate appropriate enforcement. In
addition, for such continuing Serious Violations that are Type A, the SI should expand to full Onsite
sampling of the associated BASICs using the criteria in Appendix L-3: Record Sampling.

The following scenarios illustrate the various paths for sampling and identification of new violations based
on prior Serious Violations:

[FIOBBBISERES] Scenarios Involving Verification of Serious Violations
Showing progressive Sampling Requirements to Identify New Violations
Carriers under investigation Based Solely on Serious Violations

e Scenario 1-The carrier has Type B, and no Type A, Serious Violations and meets none of the
criteria for selecting an Investigation (e.g. has no Roadside-Indicated BASICs, is not a passenger
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carrier, has not received non-frivolous complaint, etc.). The Manager should assign a Focused
Onsite Investigation of the BASICs associated with the Type B Serious Violations. (See Appendix
L: Serious Violations-Corrective Action Requirements to determine the applicable BASIC.)
Sampling of records/documents for all Parts associated with these BASICs will follow Onsite
Sampling criteria in Appendix N: Record Sampling.

e Scenario 2-The carrier has Type A, and no Type B, Serious Violations and meets none of the
criteria for selecting an Investigation. These are the conditions for selecting Verification-Only
Document Review. Verification of correction of the violations should be performed Offsite.
Selection of records/documents will follow corrective action requirements for Type A Serious
Violations. (See Appendix L: Serious Violations-Corrective Action Requirements.) If the violations
are found to be continuing, then the intervention will convert to a Focused Onsite Investigation on
the BASICs associated with the violations. The sampling of records/documents for all Parts
associated with these BASICS will follow Onsite Sampling criteria.

Carriers under investigation Based on both Serious Violations and On-road Performance
(Investigation-ldentified and Roadside- Identified)

e Scenario 3-The carrier has Type A and/or Type B Serious Violations and meets the criteria for
selecting a Comprehensive Onsite Investigation or CBI. The Manager should assign a
Comprehensive Onsite Investigation or CBI during which the SI will verify the Serious Violation in
the course of investigating all BASICs, using the sampling criteria for either Investigation Type in
Appendix N: Record Sampling. If it is a CBI, then the sample of records or documents requested
for each BASIC are enhanced to include those necessary to verify the Serious Violations.

e Scenario 4-The carrier has Type B Serious Violations, no Type A Serious Violations, and does not
meet the criteria for selecting an Onsite Comprehensive Investigation. The Manager should assign a
Focused Onsite Investigation of all BASICs requiring an investigation. Sampling of
records/documents for all Parts associated with these BASICs will follow Onsite Sampling criteria.

e Scenario 5-The carrier has Type A Serious Violations not associated with a Roadside-Identified
BASIC or complaint and does not meet the criteria for selecting an Onsite Comprehensive
Investigation. In this case the Manager should assign a Focused Onsite Investigation of the BASICs
requiring an investigation. Verification of Type A Serious Violations should be performed Onsite.
Selection of records/documents will follow corrective action requirements for Type A Serious
Violations. (See Appendix L: Serious Violations-Corrective Action Requirements). Sampling of
records/documents for all Parts will follow Onsite Sampling criteria for BASICs associated with
Type A Serious Violations that are found to be continuing and for all BASICs requiring an
investigation as assigned.

1.3.5.3 Discovering Violations in the Unsafe Driving BASIC and Cargo-Related Violations within the
Vehicle Maintenance BASIC

The Unsafe Driving BASIC and cargo-related violations within the Vehicle Maintenance BASIC do not
lend themselves easily to the discovery of new violations during an Investigation since these are generally
observed on-road. In the rare cases that newly discovered violations are found, the SI should record them
in CAPRI as he or she would record any other violation.

For guidance on citing Unsafe Driving BASIC related violations please see Guidelines for Recording
Unsafe Driving Violations in CAPRI.

For guidance on citing cargo-related within the Vehicle Maintenance BASIC related violations please see
Guidelines for Recording Cargo-Related Violations within the Vehicle Maintenance BASIC in CAPRI.

1.3.5.4 Discovering Serious Violations Outside of BASICs Requiring an Investigation

If the SI discovers occurrences of Serious Violations outside of the investigation scope, it is necessary to
expand the number checked in accordance with policies on minimum record sampling (Appendix N:
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Record Sampling). Expanding the number checked does not represent an expansion into full BASIC
record sampling. Record sampling should be limited to only the specific Serious Violation discovered.

For example, a motor carrier has 20 vehicles subject to the FMCSRs and the Sl is conducting an Onsite
Focused Investigation on HOS Compliance, but the SI subsequently discovers two occurrences of
396.11(a) violations, a Vehicle Maintenance-related Serious Violation, The Sl should not ignore these
violations, but instead document them in CAPRI. Based on Record Sampling (Appendix N: Record
Sampling), the SI needs to sample seven vehicles for 30 days for a total of 210 Daily Vehicle Inspection
Reports (DVIRs). Expanding the number checked does not represent expansion in scope to a full Vehicle
Maintenance BASIC investigation. The Sl should only sample DVIRs in this example.

1.3.6 Sl Determines Enforcement for Red Flag Violations

A key aspect of the Investigation process is the focus on the driver’s role in carrier safety. Data has
shown that unsafe driver behavior is a major contributor to the CMV crash problem. The carrier’s
responsibility for hiring, training, and supervising safe drivers is also a factor. As a result, the focus is
not only on enforcing regulations related to driver behavior but also on carrier enforcement and education
regarding their responsibilities for driver compliance. The SMC is used to identify Process Breakdowns
and Remedies designed to assist the carrier in their compliance efforts.

The Sl addresses driver violations as part of the carrier Investigation. During Pre-Investigation, the Sl has
reviewed previous violations committed roadside by the drivers for the carrier, including those cited as
driver with Red Flag Violations worthy of further examination. During a carrier Investigation, the SI
verifies those previous violations and evaluates newly discovered violations for the drivers cited and
determines appropriate enforcement against the drivers and/or the carrier for those violations.

Note: The SlI should have obtained good contact information for drivers under investigation in the pre-
investigation and investigation stages.

Red Flag Violation
Guidelines for Enforcement of Red Flag Violations

1.3.6.1 Red Flag Violations

While Investigators can enforce violations of the FMCSRs on any driver with proper evidence, drivers
with Red Flag Violations are currently limited to the following specific list of violations that have been
deemed to be primarily the responsibility of drivers:

BASIC FMCSR Violation Description
Part
Driver Fitness 383.21 Opera‘tln_g a commercial motor vehicle (CMV) with more than one
driver's license
Driver Fitness 383.23(3)(2) Operating a CMV without a valid commercial driver's license
(CDL)
. . 383.51(a)- Driving a CMV while CDL is suspended for a safety-related or
Driver Fitness 5 . A .
SIN unknown reason and in state of driver's license issuance

2 ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual

checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the Driver Fitness BASIC and the Red Flag
Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate whether the suspension was safety or non-
safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
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Driver Fitness 383.51(a)- Driving a CMV while CDL is suspended for safety-related or
SOuUT? unknown reason and outside the state of driver's license issuance
Driver Fitness 383.91(a) Operating a CMV with improper CDL group
Driver Fitness 391.11 Unqualified driver
Driver Fitness 391.11(b)(5) | Driver lacking valid license for type of vehicle being operated
Driver Fitness 391.11(b)(7) | Driver disqualified from operating CMV
. . 391.15(a)- Driving a CMV while disqualified. Suspended for safety-related or
Driver Fitness 2 . L .
SIN unknown reason and in the state of driver’s license issuance
Driver Fitness 391.15(a)- Driving a CMV while disqualified. Suspended for a safety-related
SOuUT? or unknown reason and outside the driver's license state of issuance
Controlled 392.4(a) Driver possesses, uses, or is under the influence of controlled
Substances/Alcohol ' substance(s)
Controlled 392.5(a) Driver possesses, uses, or is under influence of alcohol less than 4
Substances/Alcohol ' hours prior to duty
. Driving after being declared out-of-service (OOS) (Violating Part
HOS Compliance 395.13(d) 395 00S Order)
Vehicle Maintenance | 396.9(c)(2) | Operating an OOS vehicle before making repairs

The Red Flag Violations designation is not intended to limit the authority of the Investigator to make driver
enforcement decisions, but rather to provide a short list of key system-identified driver violations that
should be focused on to verify that they have been corrected, that the correction was made in a timely
manner, and that the corrections were sustained. As part of the assigned carrier Investigation, the Sl should
investigate all drivers with identified Red Flag Violations.

The decision to initiate enforcement action may take into consideration, but not be limited to, factors such
as whether the state has already initiated enforcement action (e.g., citation), the violation was corrected in
a timely manner, or the violation continued, or was repeated. For example, if a driver has been cited for
operating without a valid CDL (Part 383.23(a)(2)), and if this violation was not corrected and the driver
continued to operate, the Sl should initiate enforcement action.

The decision to pursue driver enforcement may impact the scope of the assessment of the carrier’s Safety
Management Processes. When driver violations are discovered and are recommended for enforcement
against the driver, the Sl should determine if the carrier has the SMPs in place related to that violation. If
the SMPs are not in place, then the SI should include the Process Breakdowns and Remedies in the
Investigative Report in CAPRI. If the carrier has SMPs in place that are sufficient to avert these
violations, then further Process Breakdown identification is not necessary. This step is performed as part
of conducting the collaborative questioning cycle (described in Section 1.3.9) with the carrier.

SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.

® ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.

The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.

Page | 61



eFOTM Compliance Manual 24" February, 2016

Determining enforcement against the carrier for violations committed by the employed driver is a
separate process from enforcement against the driver. The carrier’s awareness of the violations and its
responsibilities for controlling them should be considered in enforcement decisions. The decision to
pursue carrier enforcement for a driver with Red Flag Violations may take into consideration, but not be
limited to, knowledge and willfulness of the carrier with respect to the driver violations and did the
carrier know or should have known of the violation. As with any carrier violations meriting
enforcement, these violations are subject to an assessment of Process Breakdowns and Remedies for the
associated BASIC.

The Portal provides an indicator and link in the SMS BASICs Safety Measurement Summary area when a
motor carrier has drivers with Red Flag Violations. You can use this link to access SMS to review the
Driver Information and Red Flag Violations. The Sl should examine all Red Flag Violations.

Any enforcement action for a violation discovered in an investigation should follow the general guidelines
for selecting a follow-on intervention discussed in Section 1.3.15.

1.3.6.2 Guidelines for Enforcement of Red Flag Violations

e Driver vs. Carrier Enforcement

0 The Manager should be consulted before pursuing enforcement against the driver if
either a citation had been issued roadside or the driver is not currently employed by
the carrier.

o Enforcement against the carrier:

= s considered in cases where there is proof that the violation was repeated when the
carrier had knowledge (or should have had knowledge) of the violation and could
have prevented its reoccurrence.
= Should be pursued in cases where the carrier knowingly directed the driver to
commit or repeat the violation.
e Driver Fitness Red Flag Violations:

0 For Red Flag Violations which were originally cited for operating while disqualified
[383.51(a)SIN®, 383.51(a)-SOUT?, 391.11(b)(7), 391.15(a)-SIN?, and 391.15(a)-SOUT?],
enforcement normally depends on whether the disqualification was for a safety-related
reason.

0 NOVsare an option only for two violations [383.23(a)(2) and 391.11(b)(5)], as
long as they are immediately correctible and readily verifiable.

o If there was no original enforcement on the Red Flag Violation at the roadside, the SI
will normally issue an NOC (or NOV in the case of the two violations listed above). If
there already was a citation, then the Sl should consult with the Manager before
initiating enforcement against the driver.

e Controlled Substances and Alcohol Red Flag Violations

o Normally, discovery of the two designated Red Flag Violations [392.4(a) and 392.5(a) will
result in an immediate driver disqualification. If the Sl finds evidence that the driver
operated while disqualified, he should cite one of the Driver Fitness Red Flag Violations
listed above for operating while disqualified and pursue enforcement against the driver.

o If there was no disqualification, the SI should check to see if there was a subsequent
conviction for the violation. If the driver was convicted, then the SI or Manager should refer
the matter to the Service Center to pursue driver disqualification, and should not initiate an
NOC.

o If there was no disqualification, no conviction, and no original citation, then the Sl should
verify the violation in the course of the investigation, and initiate a driver and/or carrier
NOC. If there was an original citation, then the SI should consult with the Manager before
initiating enforcement.

e Vehicle Maintenance and HOS Compliance Red Flag Violations
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0 The two designated Red Flag Violations [395.13(d) and 396.9(c)(2)] are cited when the driver
has been found operating while the driver or vehicle was placed out-of-service (OOS).
Whether it was discovered at the roadside or in the investigation, the violation should be
verified with supporting documents before pursuing enforcement.

o Operating while OOS often implicates either the driver or the carrier, or both.

o Once the violation is verified, if there was no original enforcement on the Red Flag Violation at
the roadside, the SI will normally issue an NOC.

1.3.7 SI Conducts Controlled Substances/Alcohol Supplemental Review

For guidance on how to conduct Controlled Substances/Alcohol Supplemental Review please see
Conducting a Controlled Substances/Alcohol Supplemental Review.

1.3.8 SI Conducts Hazardous Materials Supplemental Review

FMCSA incorporated the HM Supplemental Review into its investigative process to allow the Agency to
continue its focus on examining motor carriers that transport HM. A motor carrier is not subject to an HM
Supplemental Review if the HM BASIC is investigated as part of an Onsite Comprehensive Investigation
or an Onsite Focused Investigation. For all other motor carriers that transport HM, an HM Supplemental
Review is required if the carrier has not had an investigation that examined HM compliance (as
determined by reviewing Part C of the investigation) within the last 24 months.

For guidance on when an HM Supplemental Review is assigned, please refer to Section 1.1.7. If an HM
Supplemental Review is not included in the assignment, the SI should verify that the motor carrier does not
meet the criteria described in Section 1.1.7. If the motor carrier does meet the criteria, the Sl should
confirm with the Manager that an HM Supplemental Review should be performed.

The HM Supplemental Review and HM Compliance BASIC investigation are very similar; however, there
are some key differences. In particular during an HM Supplemental Review, the sampling requirements are
different and the Investigator will not be examining the following areas:

e Marking, labeling, and placarding requirements

o Cylinder, IBC, and cargo tank requirements (beyond the cargo tank testing and inspection records
noted below)

o State and local routing requirements

e HM driving and parking regulations
To conduct an HM Supplemental Review, the Sl needs to check the following items:

o Shipping papers: Check one HM shipping paper per Class/Division, up to a maximum of three
different Classes/Divisions of HM transported, including emergency response information and
phone numbers.

e Training records: Check that HM Training Materials and Records are in compliance with Part 172,
Subpart H for three employees that meet the definition of an HM employee in accordance with
8171.8. (Note: All employees should be checked if the motor carrier has fewer than three
employees that meet the HM employee definition per §171.8.) The Sl should review the materials
and verify the date of the last training and testing for a maximum of three employees against
172.704.

e Security plans: The Sl should review security plans and conduct a Security Contact Review (SCR),
as applicable, per current eFOTM guidance.

o Cargo tank testing and inspection records (if applicable): Check one cargo tank type testing and
inspection record up to a maximum of three different cargo tank types as required in Part
180.417. (Notes: If the Sl also includes the Vehicle Maintenance BASIC, he or she should utilize
the vehicles checked to select the cargo tank testing and inspection records for review. If self-testing
and/or inspecting, check Cargo Tank Facility registration per § 107.501)

o HMincident reporting: Inquire about HM incidents that occurred in the previous 12 months and
verify that these were properly reported using DOT Form F 5800.1 (01/2004).
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If violations are discovered during the HM Supplemental Review, these violations should be recorded in
CAPRI. If Serious Violations are discovered during the HM Supplemental Review, a full investigation of
the HM Compliance BASIC should be conducted. The discovery of other non-serious violations does not
require the expansion of the supplemental review. Based on the specific circumstances, the DA may
require a full investigation of the HM Compliance BASIC.

1.3.9 SI Conducts Collaborative Questioning Cycle with Carrier to Identify Process Breakdowns and
Remedies

The goals of the Investigation are to identify and confirm violations of FMCSRs, discover the breakdowns
of the SMC and why they are occurring, and identify remedies that will repair the Safety Management
Processes and lead to a path of safety compliance.

For additional information on the SMC, go to General Guidelines for Using the Safety Management Cycle
(SMC) to Help Diagnose a Breakdown in Safety during an Investigation. For CAPRI procedures, see Part
B - Recommendation/Requirements on how to select and customize the SMP Breakdowns and Remedies.

In addition to the traditional enforcement role, the SI helps the carrier to become more compliant and to
reduce the risk of violations becoming bad habits that contribute to crashes. To accomplish this, the
investigative process should be more of a collaborative process. The SI should frame the questions in such
a way that the exchange moves towards finding the Process Breakdowns. The Sl should keep the goal of
the questioning in mind and steer the carrier away from discussions that may stray from the purpose of the
collaborative questioning. It is important for the carrier to play a role in self-diagnosis and remedy
development or his or her own Process Breakdowns. A carrier’s participation in this self-assessment
process increases the likelihood that the carrier will change the behavior.

It is important to understand where there are Process Breakdowns in the SMC and to ask the carrier why
they believe the breakdowns are occurring. This additional level of understanding the reason or reasons is
taken into account in selecting appropriate remedies for the carrier. Helping the carrier to self-diagnose is
a key factor in getting “buy-in” to implement remedies and making a positive, lasting change in their
safety management practices and safety culture. The Investigative Questioning Cycle, depicted below, is a
process of asking questions to identify Process Breakdowns and enable the carrier to discover the
breakdowns and those remedies that will minimize or prevent recurrence.

Process Breakdown identification and remedy development must be used for any violations meeting the
following criteria:

o Violations associated with Roadside-ldentified BASICs and/or BASICs associated with
complaints;

e Serious Violations
o Violations for which enforcement action (NOV or NOC) will be pursued
o Violations that adversely impact the carrier’s safety rating.

INVESTIGATIVE QUESTIONING CYCLE
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To ensure that the carrier will be receptive to the recommended remedies, it is important that the SI
engage the carrier in co-developing remedies. In many cases, the carrier understands why they are in
non-compliance and may have a good idea and possibly already be planning proper remedies. The Sl
can use this as an opportunity to educate the carrier on the full SMC and the corresponding Safety
Improvement Practices. The SI will have access to a detailed list of Investigative Probing Questions for
each BASIC (See Appendix Q or visit https://csa.fmcsa.dot.gov/yourrole/fmcsa and go to the Resources page
and type “Probing Questions” in the keyword search box. You will need to be logged on as a FMCSA or
State enforcement user to access this information) and these can be used as needed to start the discussion
with the carrier and to develop an appropriate investigative line of questioning as well as spark additional
questions.

Tips on Finding Process Breakdowns

How to choose: The Sl should determine which SMPs are breaking down or missing that contributed to
the carrier’s safety violations. The carrier should be focused on those areas that will reduce violations that
will directly impact the BASICs under investigation. It is important to understand the specifics of each
carrier’s Safety Management Processes and the associated Process Breakdowns to determine the precise
remedy that will help them reduce or eliminate the violations and become a safer carrier. The Sl should
keep asking himself or herself “if the carrier implemented X will it improve its safety in the area under
investigation and to what extent?” The Sl should try to pick the SMPs and SIPs that will have the biggest
positive impact on the carrier’s safety. When multiple Process Breakdowns are identified, the SI should
try to determine which one will have the greatest impact in the shortest time.

As a best practice, the SI should consider the following to find the appropriate SMPs and SIPs:

e The Sl should consider the entire cycle; by doing this, the Sl is able to eliminate the need to review
SMPs not related to either the violations or BASIC under investigation.

e Since Policies and Procedures are the basis for the SMC, the Sl should consider this first and then
work through the remaining SMPs.

o During the Investigative Questioning Cycle, the Sl should listen for the “action” word(s) the carrier
uses in their description of why they think their violations discovered are occurring. This will assist
the Sl in gaining the desired “buy-in” from the carrier, select the most applicable Process
Breakdown, and ultimately assist in documenting the remedy by using the information provided by
the motor carrier. The Sl should not write the Process Breakdown(s) Remedy autonomously. The
Sl should write the Process Breakdown and Remedy with the carrier’s information included.

e When trying to choose a specific SMP to focus on, the Sl should consider the extent to which the
process is broken. For example, a carrier might have a verbal policy, but no roles and
responsibilities defined. In this case it might be better for the carrier to address the process with the
most prominent breakdown (e.g., in this case it is Roles and Responsibilities).

e The Sl should not assume that just because a carrier provides evidence that they are doing
something in a given SMP that they are doing it well. The Sl should ask deeper questions to try and
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determine if their implementation of a SMP produces the desired results. The Sl should ask

questions such as “Can you provide more details?” or ask “who, what, when, where, why, how,

and/or show me...”

Different carriers need different levels of implementation in each SMP. For example, large carriers

will probably have detailed written policies and procedures, whereas a medium carrier may only

need a shorter version of the policy, and the owner-operator might be able to satisfy the requirement
with verbal policies and procedures.

The Sl should not ask the carrier to implement too many changes at once. Asking a carrier to go

from no policies and procedures to a fully written, detailed procedural manual might be too

intimidating. The Sl should suggest that a good first step would be to determine what the policy and
procedures are and create a brief first draft.

When choosing Safety Improvement Practices, the Sl should evaluate which will best help the

carrier address their safety compliance issues.

Sometimes it can be difficult to precisely identify which SMP a particular issue or breakdown is

linked to because there seems to be overlap. The following scenarios provide examples of this:

o Ifacarrier is not monitoring and tracking their training process, then the breakdown is in the
“Monitoring and Tracking” SMP because that is the main activity that is missing, not the
training process. Generally, the SMP that is chosen is the action (i.e., it is the verb).

o If acarrier is not requiring an employee to take refresher training after repeatedly not
following policies and procedures, the Process Breakdown is in “Meaningful Action” because
the main issue (action) is that the carrier did not ensure that he or she took the refresher
training following the discovery of lack of adherence to policy.

o If the carrier has an ineffective refresher training program then the Process Breakdown would
be in “Training and Communication” and the remedy would be to improve the refresher
training program.

o Itis more important that the remedy reflect the recommended action the carrier should
take to target their safety problem than to become overly concerned with the selection of
the SMP.

During closeout, the Sl should walk the carrier through the SMC and explain how it works so that the

carrier is empowered to assess its own safety issues in the future. It becomes a problem-solving tool
for the carrier when the Investigator is not there.

1.3.10 SI Documents Violations and Obtains a Safety Fitness Rating

A Safety Fitness Rating may be issued as a result of the Investigation using the current Safety Fitness
Rating Methodology found in 49 CFR Part 385.5 and 385, Appendix B. Following the entry in CAPRI
of all violations discovered during the Investigation, a proposed Safety Fitness Rating will be issued
where appropriate.

The type of rating and process differs depending on the type of Investigation.

[HOBBBISERRESH O ffsite Investigations cannot result in a Safety Fitness Rating and are recorded in
CAPRI as a non-ratable review.

An Onsite Focused Investigation can only result in an adverse rating of Conditional or
Unsatisfactory. A Safety Fitness Rating of Satisfactory cannot be issued because all factors, as
described in 49 CFR Part 385 Appendix B, have not been examined. If the SI does not find
sufficient violations to issue a Conditional or Unsatisfactory rating, the SI should change the
investigation to a non-ratable review in CAPRI. Please click on Additional Steps Needed for

Recording Onsite Focused Investigations for more information
An Onsite Comprehensive Investigation examines all factors in 49 CFR Part 385 Appendix B and
therefore can result in a Satisfactory, Conditional, or Unsatisfactory rating.
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This Investigation Type and resulting Safety Fitness Rating are summarized in the following table.

Investigation Type Resulting Safety Fitness Rating
[ GBE [ EE
Onsite Focused Conditional, Unsatisfactory
Onsite Comprehensive All ratings

FMCSA is further solidifying longstanding safety-based policy that establishes that an investigation
should not be initiated, nor the scope of an investigation expanded, for the purpose of providing a motor
carrier the requested opportunity to obtain a Satisfactory Safety Fitness Rating. Unrated motor carriers
that request FMCSA investigative resources for the purpose of obtaining a Satisfactory rating should be
advised that external demands cannot influence FMCSA resources and that FMCSA concentrates
investigative and enforcement resources on motor carriers with known safety performance and
compliance problems to best ensure the motoring public’s safety. Motor carriers with existing adverse
Safety Fitness Ratings from prior compliance reviews that request FMCSA investigative resources to
perform a Comprehensive Investigation or to expand the scope of a Focused Investigation for safety
rating upgrade purposes should be advised to follow the corrective action upgrade process in 49 CFR
section 385.17. A 385.17 request cannot ultimately result in a Satisfactory rating if FMCSA has not
previously performed an investigation that includes the review of all required CFR Parts.

Onsite Focused Investigations raise unique policy and procedural issues associated with corrective action
upgrade requests filed with FMCSA per 49 CFR 385.17 because they do not include a review of all CFR
Parts necessary to issue a Satisfactory rating.

These issues are mainly associated with Unrated and Conditional motor carriers receiving an Onsite
Focused Investigation, who subsequently file a corrective action upgrade request per 385.17. Put

simply, the issues arise because the motor carrier wishes to upgrade to a Satisfactory rating but the

recent Onsite Focused Investigation did not examine all safety standards and factors specified in 49

CFR 385.5and 385.7:

If an Onsite Focused Investigation results in a Proposed Conditional or Unsatisfactory rating of a motor
carrier with an existing safety rating from a prior compliance review, the Sl shall advise the motor carrier
that any subsequent corrective action upgrade request filed per 385.17 must address all violations from both
the current Onsite Focused investigation and the previous investigation as well as the vehicle OOS rate
and/or crash rate from each investigation if either affected the safety rating.

A carrier may not receive a Satisfactory Safety Fitness Rating if FMCSA has not at some point in time
examined all safety standards and factors specified in 49 CFR 385.5 and 385.7.

Given the unique policy and procedural issues, Divisions should contact and work closely with Service
Centers in handling 385.17 requests from carriers that involved a Focused Investigation.

The table below further delineates FMCSA policy related to safety ratings and corrective action upgrade
requests following Onsite Focused Investigations. The dates in the table represent the following:

Date 1 = Original safety rating date
Date 2 = Most recent Focused Investigation date
Date 3 = 385.17 upgrade request decision date
Date 2+ = Date 2 + (45 or 60 days) 17
Safety Ratings and Corrective Action Upgrade Request
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Original Focused
Safety Rece:nt _ Investigation REZEe Decision Action Public Display
Rating Investigation Rating Request
Date 1 Date 2 Date 3 Rating Date
385.17 | Grant Upgrade | SAT Date 3
_ COND 385.17 | Deny Denial COND | Date 2+
Onsite 385.17 | Grant Upgrade | COND | Date 3
Focused UNSAT 385.17 | Deny Denial UNSAT | Date 2+
SAT Investigation NON-RATED . -
Review No basis for filing
385.17 | Grant Upgrade | SAT Date 3
COND 385.17 | Deny Denial COND | Date 2+
385.17 | Grant Upgrade | COND | Date 3
O Onsite UNSAT 385.17 | Deny Denial UNSAT | Date 2+
Focused NON-RATED
: Follow regular 385.17 for requesting upgrade to original
Investigation Review J rat?ng ubg J
Vacate,
385.17 | Grant  [f€ason. UNRATED
_ COND 385.17
Onsite _
F q 385.17 Deny Denial COND | Date 2+
UNRATED ocuse 385.17 | Grant | Upgrade | COND | Date 3
Investigation UNSAT 385.17 | Deny Denial UNSAT | Date 2+
NON-RATED
Review No basis for filing
Issued prior to 2001, Intervention Selection is Onsite Comprehensive Investigation
UNSAT | Issued post 2001, then flagged as OOS with activity and Intervention Selection is Direct NOC

17 1 the rating upgrade request is denied, the rating date that will appear for public display is the
date when the Focused Investigation rating was given (Date 2) plus 45 or 60 days depending on
the type of motor carrier.

1.3.11 Sl Selects and Customizes Process Breakdowns and Remedies

Once the SMP Process Breakdowns are identified (as described in Section 1.3.9), the Sl follows the
process outlined below to select and customize the appropriate Process Breakdowns and Remedies that
best fit the carrier in CAPRI. Process Breakdowns are defined as SMPs that have not been implemented
by the carrier. Remedies are steps that the carrier should take to reduce the likelihood of future violations.
They may be identified or derived from the SIPs associated with each Process Breakdown. Both Process
Breakdowns and Remedies should specify and incorporate defects in SMPs and corrections which may
have been identified during the Investigation.

Process Breakdown Selection
Mandatory Recommendation

Process Breakdown Customization
Guidelines for the Investigation Report
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Remedy Customization

1.3.11.1 Process Breakdown Selection

If SMPs are not in place, are broken, or do not encourage safety compliance, the Sl should select the
corresponding Process Breakdown(s) in CAPRI. The Sl can select more than one Process Breakdown, but
it is important to focus on the Process Breakdowns that will have the greatest immediate impact on the
issue at hand. However, if it is discovered that the carrier has none of the SMPs in place and has made no
attempt to put them in place, Policies and Procedures should be selected as the Process Breakdown, since
that is the starting point on the SMC. However, establishing the Policies and Procedures is only the first
step; the carrier also needs to start using the SMC in such a way that will encourage the quickest and most
efficient change in compliance that will reduce or eliminate discovered violations.

1.3.11.2 Mandatory Recommendation

Mandatory recommendations will be generated by CAPRI based on the type of Investigation and the
outcome. These will include the two General Recommended Remedies shown in the box below along
with those appropriate for the type of Investigation and the resulting outcome.

Excerpt from MANDATORY RECOMMENDATIONS

] Understand Why Compliance Saves Time and Money: Compliance with
FMCSRs will not only save lives, but also saves your business time and money.
Tracking how much your business spends on non-compliance activities can help you
understand the many benefits of compliance to your business and why safety is good
business.

[] Document and Follow Through on Action Plans: Document and follow through
on action plans to ensure the actions you are taking are creating improvement in
safety management and compliance.

1.3.11.3 Process Breakdown Customization

CAPRI is pre-populated with Recommended Remedies. Once the Process Breakdowns are selected,
the Sl can view the full description and should customize the Process Breakdown description and
Remedies. They will then be able to include these Process Breakdowns and Recommended Remedies
in the Final Investigation Report. The Sl can customize the Process Breakdown description in CAPRI
with details that are based on discussions with the carrier.

1.3.11.4 Guidelines for the Investigation Report
The system will provide a template for the Investigation Report and the SI should follow these guidelines:

e The language in the report should be directed to the carrier and replace the word “Carrier” with the
carrier’s name.

e The customized description of Safety Management Process Breakdowns should be written in the
present tense. The facts should be reported objectively, and accusatory or inflammatory statements

avoided. The report should place emphasis on how to address issues “from this point forward.”
The description should clearly document WHY the process is broken, specifically answering
the following questions:

0 Describe the carrier’s current process related to the breakdown.

0 Where is the process breaking down?

0 Why is this process breaking down?

0 Explain the result of the Process Breakdown and link back to the discovered violation.
e The description of the Safety Management Process Breakdown should be concise.

The following is an example of a Process Breakdown and Recommended Remedies Customization
Template that has been partially completed for a HOS Compliance BASIC where the Process Breakdown
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is in the area of Qualification and Hiring. This template is available in CAPRI and the SI should use it for
customizing Process Breakdowns and Remedies.

HOS COMPLIANCE BASIC PROCESS BREAKDOWN: Qualification and Hiring Process
Description of Safety Management Process Breakdowns

[SI: INSERT description of, and reason for, breakdown in Safety Management Process.]

BASIC-SPECIFIC RECOMMENDATIONS [SI: Review the following pre-populated remedies and
customize as appropriate.]

Implement the following Safety Improvement Process related to Qualification and Hiring:

e Ensure Moving Violation Records (MVR) for all prospective drivers are reviewed as part of the

hiring process.
Check with previous employers regarding Hours of Service violations.
Apply adequate resources to properly implement these processes. Consider reallocating
responsibilities, additional staffing, contracting, or investing in technology to aid in this
responsibility.
Seek Out Resources:
e You are encouraged to review your company's record at the following website:

http://ai.fmcsa.dot.gov/sms. You will need to use your PIN Number that has been provided by

FMCSA.
o Contact industry associations to get resources and ideas from other carriers in the industry.

Note: All text should be customized by the SI. Instruction to the Sl is in [underlined italicized bracketed
text].

1.3.11.5 Remedy Customization

For each Process Breakdown, the remedies listed in CAPRI should be reviewed and customized to be
relevant to the carrier. The Process Breakdown and Recommended Remedy Customization
Template/Sample provide instruction on what to customize. Some general guidance for the SI follows:

e Ask: Is this an individual problem (e.g., one driver) or is it a systematic, management problem (e.g.,
multiple drivers with the same issue)?

o Customize the SIPs accordingly. SIPs are geared towards systematic problems. Customize and
target the SIPs that are pre-populated in the template accordingly. In general, be specific if there are
certain topics, tools, or staff you would like the carrier to focus on.

o The Recommended Remedies should be to the point, bulleted, and structured in a way that the
carrier will find easy to follow.

e Remedies should be action-oriented.

e The remedies appearing in CAPRI should be reviewed and, if needed, changed to reflect the order of
importance for the carrier to address.

1.3.12 SI Records Contact and Investigation Notes

The Sl should continue to keep detailed notes as the Investigation progresses. It is important to
record details of each contact with the carrier (phone calls, visits, emails, etc.)

1.3.13 Sl Retains or Disposes of Documents According to Document Retention Requirements
The following outlines policies on the scope, method, and duration of documentation retention.

o For Onsite Investigations Scope of documents that should be retained includes those documents:

0 Outlined per existing EDMS guidance
0 Related to Follow-on Interventions (lBEISIIEEICSPs, NOVs, NOCs)
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o Sl notes should be retained, but not scanned in EDMS
o [EIBBUAISERRES]or Offsite Investigations Scope of documents that should be retained includes those

documents:

0 Outlined per existing e-FOTM and EDMS guidance
0 Related to Follow-on Interventions (CSPs, NOVs, NOCs)

o0 Submitted by the carrier via fax or mail (documents cannot be returned to the carrier)

o Sl notes should be retained, but not scanned in EDMS

e For Corrective Action
o [BBYISEIESID ocumentation of Corrective Action for violations cited in an Investigation

may be received after the Investigation. These documents should be scanned and uploaded

into EDMS with a file name containing the words “Corrective Action.” Prompt entry and
labeling of these documents are necessary to allow the Service Center to consider adjustment
of penalties for any pending NOCs.

e Federal and State Methods and Duration for Document Retention

(0}
0}

All documents related to Follow-on Interventions should be uploaded into EDMS.
Documents collected during Offsite Investigations, including documents
submitted by the carrier via fax or mail, not related to Follow- on Interventions will be

maintained as hard copy or scanned and uploaded into EDMS.
o0 Inaccordance with EDMS procedures, hardcopies of documents may be shredded after they

have been electronically scanned and uploaded.
1.3.14 Discovering Violations by BASIC
1.3.14.1 Controlled Substances/Alcohol BASIC

1.3.14.1.1 Introduction to Controlled Substances/Alcohol BASIC
The scope of the investigation depends on the type of investigation you are assigned.

If you are assigned an Onsite Comprehensive Investigation, all BASICs and related FMCSR Parts are
investigated. See all BASIC sections for specific guidance on how to investigate the BASIC requiring

investigation.

If you are assigned an Onsite Focused Investigation or IBSBISIMBRIOffsite Investigation, the Parts by
BASIC table for the Controlled Substances/Alcohol BASIC below provides guidance for selecting the
appropriate CFR Part (Full or Sub-part) that should be examined. Following the table, guidance is provided
for each of the CFR Part related to the Controlled Substances/Alcohol BASIC.

® review of full part

% partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

Safety
40 - Drug & Alcohol . Required: Controlled Substances and Alcohol BASIC
Testing
380 — Special Training
382 — Drug & Alcohol . Required: Controlled Substances and Alcohol BASIC
Testing
383 — Commercial x Required as part of the CAIR process. Perform CDLIS checks in
Driver’s License Part of accordance with policy memo.
CAIR
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390 - FMCSR General

15

390.15 — accident register — Required to determine which crashes
required post-accident controlled substance and alcohol testing.
Additionally, Required if Crash BASIC Investigation is performed.

391 — Driver
Qualifications

23(d-m),
41-.45

391.23 (d-m) — Controlled Substance and Alcohol Program driver
background checks and carrier responsibilities — Required

391.41, .43, .45 — Physical qualification for drivers, specific to
controlled substances and alcohol issues. Required if driver tested
positive.

392 — Driving of Motor
Vehicles

.9a(a)

392.9a(a) Authority — Required as part of the CAIR process

393 — Vehicle Parts and
Accessories

395 — Hours-of-Service

396 — Vehicle
Maintenance

Hazardous Materials

107 — HM Program
Procedures (Registration)

171 — HM General

172 - HM
Table/Communication

173 - Shipper
Requirements

177 — Carriage by
Highway

178 — Package
Specifications

180 — Package Quality
and Maintenance

397 — HM Driving and
Parking

Other

325 — Noise Emission

387 — Financial
Responsibility

L

As
applicable

Required as part of CAIR process as applicable to the commodity
transported or motor carrier operation type.

398 — Transporting
Migrant Workers

399 — Employee Health
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and Safety

1.3.14.1.2 Part 382 — Control Substances/Alcohol Use and Testing
1.3.14.1.2.1 Part 382 — Investigative Procedure

In your review of compliance with 49 CFR Part 382, you should use the following guidelines to assist in
your investigation of motor carriers both of property (including placardable HM) and passengers.

Pre-Employment Testing

Post-Accident Testing

Random Testing

Reasonable Suspicion

Drivers with Positive Tests

Drug and Alcohol Policies

Clarification of Safety-Sensitive Function

Private Motor Carriers of Passengers (PMCP)

Conducting a Controlled Substances/Alcohol Supplemental Review
Controlled Substances and/or Alcohol Agent Reviews

Procedures to Follow During Investigation of Part 382

If you are assigned an Onsite Comprehensive Investigation, your investigation of 49 CFR Part 382 should
consist of:

o Identify key personnel in the motor carrier’s controlled substance and alcohol program,( e.g. the
name of the collector, the DER, the consortium, the MRO.)

e Ask the motor carrier to describe their controlled substance and alcohol testing program, for
example what is the notification process for informing drivers of their random selection.

o Review background checks and previous employment responses.

o Identify positive tested and refusal drivers who have no evidence of completing the return-to-duty
process.

e Ask for a list of drivers who operate vehicles that require operator to possess a CDL, with their
dates of hire.

Request a list of all drivers’ selected for random controlled substances and alcohol testing.

e Review payroll, inspections, accident, etc. to be sure all drivers are included.

Request a list of all controlled substances/alcohol tests performed, with results, for the past 12
months.

e Ensure controlled substances/alcohol tests were performed in accordance with Part 40.

e Check that controlled substances and alcohol random testing rates were met for the previous
calendar year or employer designated 12 month drug and alcohol testing year.

e If the carrier uses a 3rd party to select drivers for random testing, obtain a list of the carrier's drivers
in the pool from the consortium.

e Ensure the carrier is performing the required Controlled Substance Test (CST) background checks
on all newly hired CDL drivers.

e Ensure the carrier has the summary of the results of its alcohol and controlled substances testing
programs performed under this part during the previous calendar year available for the management
information system (MIS).

If you are assigned an Onsite Focused Investigation, your investigation should include an examination of
the applicable parts and subparts for each BASIC that you are investigating. The table below identifies each
BASIC by Part 382, and includes guidance on whether the investigation should include a review of the full
part or subpart. The table also includes additional guidance on when each is required, or should be

considered, based on investigative findings.
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® full review of part
® partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

BASIC Part 382 Description

Driver Fitness

Controlled Substances/Alcohol . Required: Controlled Substances/Alcohol BASIC

\Vehicle Maintenance

HOS Compliance

HM Compliance

Unsafe Driving

Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Following this review, you should:

o Cite violations;

o Identify Process Breakdowns and Remedies;

o Document counts for enforcement, as appropriate.
Request Driver List

Request the motor carrier’s driver list. The list should include the drivers hired within the previous 365
days, full legal name, date of birth, and driver’s license number for each driver listed, date of hire, and date
of termination (if applicable). The list will need to be verified for accuracy and completeness, by reviewing
the company profile, payroll records, dispatch records, bills of lading, and/or other transportation or
shipping documents.

-,

lReview lists carefully; you may find drivers the motor carrier failed to mention during the opening
interview. This is particularly true of drivers who are no longer with the carrier; however, the carrier
may still be required to maintain their records.

When Requesting a List of Controlled Substances and Alcohol Tests, Ask for the Following

Request a list of all positive controlled substance and alcohol tests performed during the past five (5) years
and a list of negative test performed during the previous year. This list may be requested from the motor
carrier, the motor carrier’s consortium, and or the MRO. The list should include the drivers’ names, the
type of controlled substance and/or alcohol test, and the test result. You may also request the drivers’ social
security number to verify against other controlled substance and alcohol testing records.

A Carrier Has Made No Attempt to Implement a Program Required by Part 382

First-time investigation - You should cite the motor carrier for Section 382.115(a) - Failing to implement
an alcohol and/or controlled substances testing program.

Subsequent investigations - You should cite the motor carrier for each individual violation of Part 40 and
382 they have violated.

A Driver is Improperly Sent for an Alcohol and/or Controlled Substances Test (e.g., Random, Post-
Accident, Pre-Employment) and Tests Positive

Under 49 CFR section 40.209(b)(10), the test would be considered valid, as long as the test itself was a
valid DOT test. The test would be treated as a positive test and the Sl should pursue the standard
compliance and enforcement procedures for positive tests.
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Part 382 - Pre-Employment Testing
Sampling Requirements for Pre-Employment Testing

Review pre-employment controlled substance testing and inquiries from previous employers for alcohol and
controlled substance testing information for those drivers selected. Verify that the motor carrier did not use
the drivers to perform safety-sensitive functions prior to the motor carrier receiving a controlled substances
test result from the Medical Review Officer (MRO) or Consortium Third Party Administrator (C/TPA)
indicating a verified negative result for that driver. The selection of drivers to review, and the minimum
number of pre-employment controlled substance tests to be reviewed for compliance, is set forth in the table

below:

Sampling Requirements

*QOr the time period since the previous investigation, whichever is less.

CFR Parts : 382 - Drug & Alcohol Pre-employment

Considerations: Review the carrier records to determine the drivers hired within the past 365 days. Select
drivers with the highest BASIC percentiles first, and then select the ones that were involved in accidents.

Onsite _ Offsite CBI
# of Drivers # of Pre- # of Drivers | # of Pre- # of drivers to Sample Size: #
Employed employmen | Employed employme | review # of Pre-
t Te§ts to nt T_ests to employment Tests
Review Review to Review
1-5 All il 1 All drivers All pre-
6-25 5 ) 2 involved in employment tests
RECORDABLE of drivers involved
26-50 8 >3 3 crashes that were | in RECORDABLE
51-90 13 hired in the last crashes that were
91-150 20 365 days hired in the last
365 days.
151-280 32
281-400 50
401-500 68
501-1,200 80
1,201-3,200 125
3,201-10,000 200
10,001-35,000 | 315
35,001-150,000 | 500

Determining Which Drivers to Sample

Select drivers with the highest Controlled Substances/Alcohol BASIC percentiles according to the DSMS,
which can be accessed using the SMS Online. On the page for the motor carrier being investigated, click on
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the Driver Tab to obtain a list of drivers who have operated for that motor carrier and the driver’s related
DSMS performance percentiles in each BASIC. Sample from those drivers with the highest percentile
rankings within the Controlled Substances/Alcohol BASIC down to the 50th percentile. The driver sample
should include currently employed drivers. There are circumstances where you may need to select drivers
recently terminated by the motor carrier. This practice is acceptable if properly articulated in Part C.

You have some flexibility and discretion in this selection process and should use your judgment. For
example, if two drivers have BASIC percentiles that are very close to each other, but one has been involved
in one or more crashes, then you could decide to include the driver who has been involved in crashes
regardless of which driver has the higher BASIC score. These deviations should be explained in Part C.

Steps to Take if the Minimum Number of Documents in the Review of the Carrier's Pre-Employment and
Random Drug Testing Program Cannot Be Reviewed

There will be instances where you will not be able to review the minimum number of required documents.
If this happens, you must explain in Part C of the investigation report why you did not meet your sample.
You must also explain in Part C if you exceed the required sampling beyond the number set forth in the
chart above.

Procedures to Follow When Pre-Employment Testing Problems are Encountered

If a driver has not received a pre-employment test for controlled substances, ensure that the carrier has not
exercised the pre-employment controlled substances testing exception found in Section 382.301(b). The
motor carrier should be cited for using a driver before the motor carrier has received a negative pre-
employment CST result for each driver that was not tested or did not meet the pre-employment controlled
substances testing exception.

In addition, the motor carrier should be instructed to conduct a pre-employment test on all drivers hired
during the previous 365 days who were not pre-employment tested for controlled substances, unless they
were otherwise tested for controlled substances during the previous 365 days. You should inform the carrier
not to allow CDL drivers who have not been properly tested as a pre-employment condition to operate a
CDL vehicle for the carrier until they submit to these missed tests and have obtained a negative result. Also,
inform the carrier to forward the results of these missed tests to you at your office at the conclusion of the
investigation.

A driver who was not pre-employment tested for controlled substances, but was later tested for controlled
substances under the random testing requirements would not be required to make-up the missed pre-
employment test, but the violation would still be cited.

Part 382 - Post-Accident Testing
Procedures for Reviewing Post-accident Test Results

Verify that all drivers required to submit to post-accident controlled substances and alcohol tests are tested,
as required by Section 382.303(c). This applies to all recordable accidents within the last 365 days. Validate
carrier’s reason if tests were not conducted within the required time limits.

Circumstances Under Which Post-Accident Testing is Required

The following flowchart and sampling table are a quick reference for determining when post-accident
testing is required:
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Determine Type of

Accident

Heuman Fatality

Bodily Injury
Aith immediate
medical treatment)
aweay from scene.

Disabling Damages
To any molor wahicle
requUiring tow- away

Post Accident Testing
Ahways required in the event of a human
Tatality.

Citation Issued
To a ChY driver, within 8-hours (alchal}
or within 32-hours (drugs), Tor a moving
traffic violafion arising from the crash?

Citation Issued
To & CMY driver, within 8-hours (alchol)
orwithin 32-hours (drags), for a moving
traffic wiolation arising from the crash?

Mo

!—]—\

Yes

1 [i]

FosT-Accident Post-Accident e
kv I R sy || reres
Description of Determine Type of Accident flowchart
CFR Parts - 382 Post Accident Testing
Onsite Offsite CBI
# of Post-Accident D&A Tests to Review | # of Post- # of Post-Accident | Sample Size: #
Accident D&A [D&A Tests to
Tests to Review [Review
All drivers involved in recordable crashes Same as Onsite. | All drivers All drivers
require post-accident testing regardless of # involved in

of drivers employed.

recordable crashes
that require post-
accident testing
regardless of # of
drivers employed.

Part 382 - Random Testing
Sampling Requirements for Random Testing

The number of required random tests in a calendar year is based upon the average number of drivers subject
to be tested by the employer and the applicable minimum annual percentage rate for random testing. If there
are large fluctuations in the number of drivers subject to be tested by the employer throughout the year,
without any clear indication of the average number of driver positions, the necessary number of random

tests is calculated as follows:

Formulas

Examples - Annual Test Rates

Controlled Substances

Alcohol

Quarter 1 = 10 Drivers
Quarter 2 = 30 Drivers

Quarter 1 = 10 Drivers
Quarter 2= 30 Drivers
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Quarter 3 = 300 Drivers
Quarter 4 = 10 Drivers

Quarter 3 = 300 Drivers
Quarter 4 = 10 Drivers

350 Drivers 350 Drivers
T=0.5XD/P T=0.1XD/P
T =0.5X350/4 T =0.1X350/4
T=05X875 T=0.1X875
T =43.73 (Round up) T =8.75 (Round up)

T =44

T=9

How many drivers have to be tested in order to meet
the 50 percent CST rate for the year? The answer is
44, which must be reasonably spread throughout the
year.

How many drivers have to be tested in order to meet
the 10 percent Alcohol rate for the year? The answer
is 9, which must be reasonably spread throughout the
year.

CFR Parts - 382 - Random Testing

[I00SBISEates] Offsite

Onsite

# of Random Tests (T) | # of Random Tests (T)

Controlled Controlled

Substances Alcohol | Substances Alcohol
T=05X T=0.1 | Same as Onsite.

D/P X D/P

D= Number of drivers
subject to be tested by
employer or employer’s
Consortium/ Third Party
Administrator(C/TPA)

P = Number of test
periods per year

Calculating the Number of Tests that Need to be Completed for a Testing Period

The formula above can also be used to determine the number of tests to be conducted per testing period.
The following table illustrates how the number of tests can be established per testing period:
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Examples -Test Period Rate (Controlled Substances)

Carrier with four testing periods per year using drivers subject to be
tested by employer or employer's C/TPA.

Testing | Number of | Formula Drivers to be tested
Period Drivers during p eriod.

1 10 T=5X104 1

2 30 T=.5X30/4 4

3 300 T=.5X3004 38

4 10 T=.5X10/4 1
Annual Total 44

Carrier with six testing periods per year using drivers subject to be tested

by employer or employer's C/TPA.
1 10 T=.5X10/6 1
2 30 T=.5 X306
3 300 T=.5X300%6 25
4 10 T=.5X10/6 1
] 20 T=.5 X106
6 10 T=.5X10/6 1
Annual Total 33

*The annual rate required of this carder iz 32 Jandaom Tests. Using this formula the carder woud acually have

ore mare than needed and therefore may drap one of the tegtz. |t would be imappropriste to dropatestin

periads 1. 4. ar 6 s the carrier would not meet the recuirement ta soresd the tests evenly.
Description of Examples-Test Period Rate (Controlled Substances) table

Procedures to Use when Random Testing Problems are Encountered

Citing the motor carrier for failing to test at the appropriate random testing rates must only cover the
previous full calendar year. In most cases, this will require that records older than 365 days be reviewed.
Additionally, when a consortium fails to test for the required 50 percent for controlled substances, or 10
percent for alcohol, for the total number of average driver positions during a calendar year, you should
check to confirm that the carrier is in compliance. The motor carrier must either have tested at the
appropriate percentages or enforcement action could result. Advise the appropriate Division Office that the
consortium is in noncompliance. The Investigator should contact the consortium and inform them about
their non-compliance and document it in part C of the investigative report. Ensure that random tests are

reasonably spread throughout the year, as shown in example one, and the carrier is utilizing a scientifically
valid random selection method.

If the carrier uses a third party to select drivers for random testing, obtain a list of the carrier's drivers in the
pool from the consortium.

Part 382 - Reasonable Suspicion
Procedures to Use if Reasonable Suspicion Tests were Conducted

Review all reasonable suspicion tests that have been conducted and ensure all supervisors have received the
proper training. Review all required documentation, that a trained supervisor is required to maintain, in
connection with a reasonable suspicion test performed. Ensure that proper documentation articulating the
observed behavior or before the results of the alcohol or controlled substances tests are released, whichever
is earlier.

Part 382 - Drivers with Positive Tests
Procedures to Use if Positive Test Results are Found

o Determine the identity of drivers who tested positive for alcohol or controlled substances in the
previous 5 years, or since the last investigation.

e Review the motor carrier’s Semi-Annual Laboratory Statistical Summaries and their Annual
Calendar Summary of urinalysis testing to verify that the identities of all drivers, who tested
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positive for controlled substances in the previous 5 years, or since the last investigation, are
accounted for.

¢ Contact the MRO to verify test result notification dates for carrier and/or driver.

Ensure that no drivers who had an alcohol concentration of 0.04 or greater or who tested positive
for a controlled substance were used by the motor carrier after notification of the test results.

e Ensure drivers who have tested positive, refused to test, or adulterated a test and are retained by the
motor carrier, have successfully completed the return to duty process (prescribed in Part 40 Subpart
0) and have tested negative for a directly observed return to duty test, prior to performing a safety-
sensitive function.

e Ensure any drivers, identified by a substance abuse professional (SAP) as needing assistance,
undergo the required follow-up testing and any aftercare rehabilitation prescribed. Has the
employer taken any disciplinary action?

o Verify terminated or positive drivers, using the Driver Information Resource (DIR) database, for
trips driving for other motor carriers after a positive test, and if found, forward positive test results
to appropriate division for possible Subpart O Investigation.

Procedures for Investigating CMV Drivers Who Test Positive for Controlled Substances and Fail to
Comply with the Return-To-Duty Requirements of 49 CFR Part 40, Subpart O Before Performing a DOT
Safety-Sensitive Function

The following policy and procedures explain how to conduct FMCSA investigations of CMV drivers who
continue to operate CMVs on public roadways after testing positive and failing to comply with the return-
to-duty requirements of 49 CFR Part 40 Subpart O. Since these drivers are typically working for new
employers we call them “job hoppers.” This policy addresses drivers with retests within a short period of
time (15 days), believed to be insufficient for the driver to have complied with the return-to-duty process
prescribed by 49 CFR Part 40 Subpart O. It also includes other drivers who fail to complete the return-to-
duty process before returning to driving CMVs for other employers. The policy also identifies
recommended activities following the investigation, such as enforcement and disqualification actions,
against drivers who have violated 49 CFR parts 40 and 382.

In addition, the FMCSA will take enforcement action against motor carriers that used a driver to perform
safety-sensitive functions, when it can be determined that the motor carrier knew or should have known that
the driver did not comply with return-to-duty requirements, after a verified positive test for alcohol or
controlled substances.

I Initial Activity

In conducting an investigation of a motor carrier “employer,” Investigators should identify all verified
positive test results that occurred in the preceding five (5) years. They should also obtain the following
information and documentation for each positive test result or refusal:

e Driver’s legal name, SSN (if available), CDL number (if available), and company-assigned
employee number;

The driver’s employer or prospective employer at the time of the test (name and address).

The same info for driver’s current employer (if known);

Copies of the custody and control form, and the MRO verification of a positive result;

Copies of any available evidence, including statements, relating to a driver’s refusal; and

Review any background checks received for the positive-tested driver and determine whether they
received a proper response. Obtain copies of each.

In conducting a service agent review of a consortium, third-party administrator (TPA) or MRO,
Investigators should identify a listing of all verified positive test results and refusals that occurred in the
preceding 12 months. They should also, if available, obtain the following information and documentation
for each positive test result or refusal:
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o Driver’s legal name, SSN (if available), CDL number (if available) and company assigned
employee number;

e The name and address of the driver’s employer or prospective employer at the time of the test;
o Copies of the custody and control form, and the MRO verification of a positive result; and
Copies of any available evidence, including statements, relating to a driver’s refusal.

Il Locating Driver and Current Employer

Information provided by previous employers and/or service agents may reveal the driver’s current
whereabouts and current employer. Another way to locate the driver is to check available FMCSA
databases, including DIR and QC, to determine if the driver has resumed driving CMVs, and has been
involved in a recent accident or roadside inspection. If so, the SI should note the associated motor carrier at
the time of the recent incident.

111 Reviewing the Current Employer

Due to the focused nature of this investigation, the Investigator will conduct a non-rated Special Study
Review (see Attachment A) of each motor carrier suspected of employing a “job hopper,” unless an
investigation is being conducted for other reasons. This will ensure FMCSA has an official record of the
investigation. The review will be uploaded when completed, and should be scanned into EDMS.

Note: The intended scope of this type of investigation is only to identify drivers with verified positive
controlled substances tests that are performing safety-sensitive functions in violation of the controlled
substances regulations. If serious violations beyond the scope of the Special Study Review, including
violations of the drug and alcohol regulations, are discovered, the SI should discuss expanding the
investigation with the Division office managers.

After the current (or last) employer of the positive-tested driver has been located, the Investigator will
contact the motor carrier and schedule an appointment. The motor carrier should be informed that you are
conducting a limited investigation on a specific driver or drivers, to determine if the driver(s) are in
violation of the FMCSR.

Ask the motor carrier to provide identifying information, including a list, if available, of all current drivers
and drivers hired by the motor carrier within the previous twelve months. If the driver(s) of concern are not
included in the listing, ask the carrier for a list of all drivers the motor carrier has pre-employment tested
within the last twelve months. If a motor carrier fails to cooperate with the investigation, the Investigator
should follow the guidance found in the “Denial of Access to Records” policy.

During the investigation, review the pre-employment background checks to determine whether the
employing motor carrier knew or should have known that the driver was not qualified to be used for safety-
sensitive functions.

o If the motor carrier employer did not perform the background check, consider enforcement action
against the employer. The violation is 49 CFR Section 382.413 [40.25(a)] for intrastate carriers or
49 CFR Section 391.23(e) for interstate carriers.

o If the motor carrier employer performed the background check, but the previous employer (having
knowledge of the positive drug test), failed to respond or failed to accurately respond, consider
enforcement action against the previous employer. This is a violation of 49 CFR Section 382.405(f)
for interstate and intrastate carriers. It is also a violation of 49 CFR Section 391.23(g) for interstate
carriers.

o If the motor carrier did not know, or could not have known, that the driver had tested positive, due
to the driver’s failure to list the previous employer on his application, do not cite the motor carrier
employer with a violation. Instead, note in Part C of the investigation report that the driver was
found in violation, but the employer was unaware of his noncompliance. Also, note in Part C of the
investigation report, that an enforcement case will be initiated against the driver only.
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o Ifitis determined the motor carrier employer knowingly permitted a job-hopper driver to perform
or continue to perform safety-sensitive functions, the motor carrier employer should be cited in Part
B of the Special Studies Review Report for one of these motor carrier violation(s):

o If a motor carrier knowingly employs a driver who tested positive, and no part of the
return-to-duty process has been followed, the motor carrier should be cited under 49 CFR
Section 382.215.

o If a motor carrier knowingly employs a driver who has tested positive, but the driver has
made an effort to comply with the return-to-duty process, but failed to complete all
requirements, the motor carrier should be cited as violating 49 CFR Section
382.503/382.605.

IV Contacting the Driver

To determine that the positive-tested driver did not complete the return-to-duty process, the driver must be
interviewed. The interview may take place at the motor carrier’s place of business, provided that the
interview is conducted in a room that ensures the driver’s privacy. At the beginning of the interview, a copy
of the driver’s CDL should be made. The driver should be presented with a copy of the MRO’s verified
positive test result, and any other evidence which proves that the driver tested positive. The driver should be
asked if the documents of his positive test result were true, and whether the driver completed the return-to-
duty process. If the driver confirms that he had not completed the return-to-duty process, secure a written
voluntary statement to that effect, and ask the driver to inform the motor carrier employer, as he should
have done during the interview process.

At the conclusion of the interview with the driver, a record (e.g., voluntary statement) of the appropriate
driver violations and appropriate requirements and recommendations should be made to provide notice of
violations to the driver. The findings should be reviewed with the driver and he should be asked to sign
acknowledging receipt of the record. A copy of the record should be left with the driver and the original
should be scanned and uploaded into EDMS.

Where the evidence developed during the investigation does not indicate the motor carrier knew or could
have known through exercising reasonable diligence of the driver’s positive controlled substances test, and
was not knowingly permitting a positive-tested driver to perform safety-sensitive functions, the SI should
initiate a NOC against the driver only. The NOC should cite the driver under 49 CFR Section
382.215/382.501 or 49 CFR Section 382.503.

Note: Drivers that have been documented as failing to comply with the return-to-duty requirements
must result in a Letter of Disqualification (Attachment E).

V Procedures for drivers the Sl is unable to contact or who refuse to provide information.

If a driver cannot be contacted, or refuses to meet with the Investigator and provide information, the
Division may issue a NOV to the driver. The NOV is an informal enforcement action (see Attachment D)
the Agency can use to inform the driver he or she is suspected of being in violation of the requirements in
49 CFR Parts 40 and 382. The NOV notifies the driver of the alleged violations and requires the driver to
address the deficiencies to the Agency’s satisfaction. The NOV also notifies the driver that he or she is
prohibited from performing or continuing to perform safety-sensitive functions after a positive controlled
substances test, until the driver completes a SAP evaluation and the other return-to-duty requirements of 49
CFR Part 40, Subpart O. The issuance of the NOV does not preclude the Agency from issuing a NOC.

If the driver fails to respond to the NOV or does not submit evidence documenting his or her compliance
with 49 CFR Parts 40 and 382, the Division may consider initiating enforcement action against the driver,
along with a Letter of Disqualification.

VI Providing Immediate Notice to the Driver’s Current Employer

The primary safety objective of conducting “job hopper” investigations is to reduce the public risk of
having illegal drug and alcohol abusers operating CMVs on the highways. Consistent with the Departmental
policy issued November 13, 2006 (see Attachment G), the motor carrier employer is informed of the
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circumstances of its driver testing positive (or refusing) and failing to complete the return-to-duty process
whenever the evidence is not in dispute.

This means that if the Investigator possesses a copy of the MRQO’s verified positive notification, and the job
hopper agrees it is true, and willingly confirms he/she did not complete the return-to-duty process, the
Investigator should ask the driver to sign a voluntary statement, which confirms that the driver did not
complete the Return-to-Duty Process required by 49 CFR Part 40 Subpart O. If the driver refuses to sign the
statement, ask him/her if it is true and correct, and if he/she would like to change some of the language. If
the driver still refuses to sign the statement, indicate on the document that the driver agrees with the
statement, but refuses to sign it. The Investigator should sign and date the statement in front of the driver, if
possible.

At this point, the motor carrier employer is informed by the driver, or by the FMCSA Investigator, that the
driver cannot be used to operate CMVs on public roadways. The motor carrier employer should be further
informed that continued use of the driver for safety-sensitive functions will subject the employer to
penalties prescribed in 49 CFR Section 382.507, and could result in a declaration of the motor carrier
employer’s operation as an imminent hazard. This verbal notice must be documented on Part C of the report
or the Special Studies Review.

If the evidence is unavailable, in dispute, or the driver is less than cooperative, the employer will not be
notified onsite. The Investigator will immediately initiate a Notice of Disqualification proceeding upon
returning to his/her office, in addition to any appropriate enforcement action against the driver and/or motor
carrier employer.

Related Guidance

Note: These files were attachments to archived policy memo Controlled Substances Subpart O
Enforcement Initiative.

Attachment A: CAPRI Setup for Conducting Controlled Substances

Attachment B: Release of Information Form - 49 CFR Part 40 Drug and Alcohol Testing.pdf

Attachment C: U.S.DOT Controlled Substances Regulations Form (no longer used as of eFOTM 2.8)
Attachment D: Notice of Violation

Attachment E: Letter of Disqualification

Attachment F: Procedures for Reviewing Driver Compliance Investigation Reports and Enforcement Cases
Attachment G: Letter to Carrier with Driver Disqualification

Attachment H: Controlled Substances Subpart O Enforcement Initiative Q&AS

Part 382 - Drug and Alcohol Policies

Ensure employer’s controlled substances and alcohol testing policies contain all information required by 49
CFR Section 382.601(b)1-11, and a certificate of policy signed by the driver is maintained for each cited
driver.

Part 382 - Clarification of Safety-Sensitive Function

The first sentence of 49 CFR Section 382.107’s definition of “safety-sensitive function” specifically
references “drivers” and describes various on duty-not driving activities generally performed by CMV
drivers.

The purpose of this definition is to confirm that CMV drivers are also subject to drug and alcohol testing
when performing non-driving activities while employed by a motor carrier. This is especially important for
alcohol testing and for observed violations (“actual knowledge™) contained in Part 382, Subpart B.

This definition pertains only to qualified CDL drivers who operate CMVs. Employees who tested positive,
or refused to test, are prohibited from operating CMVs on public roadways until they complete the 49 CFR
Part 40, Subpart O return-to-duty process. Drivers who are prohibited, but continue to drive, subject
themselves and their employer(s) to Federal prosecution.
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Many employers terminate drivers who test positive, or refuse to test. Some will continue to employ the
former driver in another capacity while the employee completes the return-to-duty process. The former
driver may be employed as a warehouseman, a loader, a driver’s helper, a mechanic, or any other position,
so long as he/she does not operate a CMV on public roadways. The reason is that FMCSA regulates only
operators of CMVs for purposes of drug and alcohol testing. We do not have authority over employees of
other professions, but we do advise employers that the personnel records must document the change in
employment.

Two published interpretations already clarify this point: Section 382.501 — Question #1 provides an
example of an unqualified driver working as a warehouseman handling HM, and Section 382.605 —
Question #20 clearly states a positive tested driver may be retained in a non-driving capacity, but is
prohibited from driving CMVs on public roads until compliance with 49 CFR Part 40, Subpart O is
achieved. See 62 Fed. Reg. 16370, 16389-90 (Apr. 4, 1997).

Part 382 - Private Motor Carriers of Passengers

p i Private Motor Carriers of Passengers (Business and Nonbusiness) Subject to Testing and
Recordkeeping Requirements of Part 382

Private Motor Carriers of Passengers (business and nonbusiness) are required to meet the testing and record
keeping requirements of this part. Due to the nature of their business, passenger carriers tend to utilize part-
time, intermittent, and casual drivers on a more frequent basis than other types of motor carrier operations.
You should pay particular attention to ensure that all drivers required are participating in a controlled
substances and alcohol testing program.

Part 382 — Conducting a Controlled Substances/Alcohol Supplemental Review
The Controlled Substances/Alcohol Supplemental Review includes a verification of the following:

e Sample any three pre-employment controlled substances tests (382.301) within the previous 365
days of the start date of the investigation.
e Examine post-accident controlled substances and alcohol tests (382.303) within the previous 365
days, in accordance with the following table:
Controlled Substances/Alcohol Supplemental Review Post-Accident Testing Review Requirements

Crashes Requiring Post-Accident Testing Number of Post-Accident Tests to Review
1 1
2 2
>3 3

e Examine the annual summary for the prior calendar year, to determine whether the motor carrier is
currently enrolled in lab testing, to verify:
0 Random Testing (382.305 (b)(1) and 382.305(b)(2))
o Determine whether the motor carrier used a positive-tested driver:
0 Use of positive-tested drivers (382.215)
If violations are found during this initial review, you should consult with a Manager to discuss whether or
not the scope of the review should be expanded to a full investigation of the Controlled Substances and
Alcohol BASIC.

When conducting a Controlled Substances/Alcohol Supplemental Review, the “382 — Drug & Alcohol
Testing” box should be selected in the Parts Reviewed tab of CAPRI. Additionally, in the Part C Remarks,
you should indicate:

o Whether or not a Supplemental Review was performed; and,
o Whether or not the Supplemental Review resulted in the full investigation of the Controlled
Substances/Alcohol BASIC and, if so, what triggered this expanded scope.
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Part 382 - Controlled Substances and/or Alcohol Service Agent Reviews

Service agent reviews should be conducted by Agency personnel who have been appropriately trained and
as the result of complaints filed with the Agency. It is important to coordinate with the Drug and Alcohol
Manager (DAMP) and the Drug and Alcohol Technical Advisory Group (TAG), before conducting any of
these reviews.

The reviews may be conducted during any business hours when the service agent facility is open for regular
business to the general public. Appointments for service agent reviews are not required, nor are they
recommended. The Investigator should be prepared with the current forms, whether electronic or paper,
necessary to document the review.

The Investigator can use the written or electronic checklist report during the review process, or the form
may be completed at the end of the investigation. Once completed, the report is reviewed and a copy should
be given to the ranking staff member. In the event serious violations are discovered, the ranking staff
member is advised that corrections are needed. The discovery of serious violations should also lead to the
preparation of a Notice of Corrective Action (NOCA); see Initiating a Public Interest Exclusion (PIE)

Proceeding.
Completed and approved documentation of each investigation should be submitted to the DAPM.

Service Agent Reviews: Collection Sites

For collection site reviews the Investigator should request a list of the facility’s collectors and their training
credentials should be reviewed. Make a tour of the facility with a company official to ensure the collection
facilities conform to the regulations. Special attention should be given to the preparation and security of the
location where the specimens are collected. Have at least one collector show you the materials they will use
for a collection and explain the process. The Investigator should also have the collector do a mock specimen
collection. This can be done with more than one collector, if necessary, to confirm the facilities training and
processes are being followed.

Initiating a Public Interest Exclusion (PIE) Proceeding

At the request of the DA/SD or designee to the FMCSA DAPM, a TAG member may be assigned to assist
in or conduct the investigation. Service agent reviews frequently result from complaints filed with the
Agency.

The Division Office should conduct an investigation and document serious service agent violations.
Following Agency procedures for handling safety complaints, close complaints with service agent review, if
investigation is undertaken.

If during the investigation violations are discovered identifying serious noncompliance by a service agent,
the following procedures for a PIE, in accordance with Part 40 Subpart R, shall apply:

The Investigator should document serious service agent Part 40 violations.
e Based upon Service Center policy, the Division Office or Service Center should issue a Notice of
Corrective Action (NOCA) to the service agent.
o0 If the service agent takes adequate corrective action within 60 days, PIE procedures will
cease.
o If the service agent does not take adequate corrective action within 60 days, the Service
Center recommends initiation of PIE procedures and forwards all documentation and a
narrative description of the investigation and the violations discovered to the DAPM in the
FMCSA Office of Enforcement and Compliance.
e Once the DAPM receives and reviews the NOCA package, s/he may begin Notice of Proposed
Exclusion (NOPE) proceedings.
e The DAPM shall send a copy of the NOPE and PIE recommendation to the Office of Drug and
Alcohol Policy and Compliance (ODAPC) in the Office of the Secretary and originating Service
Center.
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e The ODAPC Director (or his designee) will determine if the problems are corrected and the PIE is
issued. ODAPC also determines parties included and the PIE’s duration.

e Divisions may be asked to assist in the investigation of a service agent’s compliance with the PIE
issued by ODAPC. The PIE prohibits the service agent from participating in U.S. DOT drug and
alcohol testing in accordance with the terms and duration of the PIE.

1.3.14.1.2.2 Part 382 — CAPRI Procedure

Once you have completed your investigation of compliance with 49 CFR Part 382, you should use the
following guidelines to assist in the completion of Part B - Violations Tab of the CAPRI software.

Recording Violations of Part 382 Critical/Acute Regulations

Ensuring the Appropriate Cite is being Used

Recording Violations of Part 382 Critical/Acute Regulations

Part 382 - Acute and Critical Regulations

Citation Type Description
382.115(a) Acute Failing to implement an alcohol and/or controlled substances testing
program (domestic motor carrier).
Note: There must be no evidence of actually testing drivers for
drugs or alcohol within the previous 12 months.
Number Checked: One program.
382.115(b) Acute Failing to implement an alcohol and/or controlled substance testing
program (foreign motor carrier).
382.201 Acute Using a driver known to have an alcohol concentration of 0.04 or
greater.
Number Checked: The number of drivers who were found to
have an alcohol concentration of 0.04 or greater.
382.211 Acute Using a driver who has refused to submit to an alcohol or controlled
substances test required under Part 382.
Number checked: The number of drivers who refused to submit
to an alcohol or controlled substances test required under Part
382.
382.213(c) Acute Using a driver who the employer has “actual knowledge” of using
an illegal controlled substance while on duty.
Number checked: The number of drivers known to have used a
controlled substance.
382.215 Acute Using a driver known to have tested positive for a controlled
substance.
Number checked: The number of drivers who tested positive.
382.301(a) Critical Using a driver before the motor carrier has received a negative pre-
employment CST result.
Number checked: The number of drivers used in the last 365
days, or since the last review, if more recent, required to be pre-
employment tested.
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382.303(a)

Critical

Failing to conduct post-accident alcohol testing for each surviving
driver.

Number checked: Number of drivers required to be post-
accident tested.

382.303(b)

Critical

Failing to conduct post-accident controlled substances testing for
each surviving driver.

Number checked: Number of drivers required to be post-
accident tested.

382.305

Acute

Failing to implement a random controlled substances and/or an
alcohol-testing program.

Number checked: One random testing program.

382.305(b)(1)

Critical

Failing to conduct random alcohol testing at an annual rate of not
less than 10 percent of the average number of driver positions.

Number checked: The number of tests required to meet
applicable rate.

382.305(b)(2)

Critical

Failing to conduct random controlled substances testing at an annual
rate of not less than 50 percent rate of the average number of driver
positions.

Number checked: The number of tests required to meet
applicable rate.

382.309

Critical

Using a driver without a return-to-duty test.

382.503

Critical

Allowing a driver to perform safety-sensitive function, after
engaging in conduct prohibited by Subpart B, without completing
the return-to-duty process required by 49 CFR Part 40 Subpart O.

Number checked: Number of drivers who were required to
complete the return-to-duty process.

382.505(a)

Acute

Using a driver within 24 hours after being found to have an alcohol
concentration of 0.02 or greater, but less than 0.04.

Number checked: Number of drivers who tested positive for
alcohol with a concentration of 0.02 or greater but less than
0.04.

Ensuring the Appropriate Cite is being Used
a. When it is Discovered that the Carrier has Used a Driver who Tested Positive

Because of the impact these violations may have on a motor carrier's safety rating, it is important to ensure
the most appropriate cite is listed in Part B of your review. The Drug and Alcohol TAG recommends the

following:

e 382.201 (Acute) - Limited to situations where the carrier knows the driver currently has an alcohol
concentration of 0.04 or greater and uses the driver anyway.
e 382.211 (Acute) - Must be cited for a carrier that uses a driver who has refused to submit to a

required test.

e 382.213(c)(Acute) - To be used for situations involving actual knowledge, as defined by 382.107.
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e 382.215 (Acute) - To be used for situations involving a driver with a positive, adulterated, or
substituted test.

e 382.503 (Critical) - To be used in place of 49 CFR Section 382.211, 382.213(b), or 382.215 when
the carrier has made some effort to follow the referral process, but used the driver before all the
steps were completed.

b. When Part 40 violations are discovered, the Drug and Alcohol TAG recommends the Part 40
violation be cited as a secondary violation to the primary violation of 382.105.

Proper Ways to Cite Random Testing Violations

e 382.305 (Acute) — To be used in situations where the carrier did not conduct any functions of a
random testing program within the previous calendar year.

*The use of this violation includes situations when a carrier previously implemented a
random testing program, in part or in whole, but abandoned all aspects of the random testing
program for the entire previous calendar year.

e 382.305(b)(1) (Critical) — To be used when a carrier implements any aspect of a random testing
program, but does not conduct the required number of random alcohol tests, according to the
applicable rate and the average number of driving positions.

e 382.305(b)(2) (Critical) — To be used when a carrier implements any aspect of a random testing
program, but does not conduct the required number of random controlled substances tests,
according to the applicable rate and the average number of driving positions.

1.3.14.1.2.3 Part 382 — Process Breakdowns/Remedies-SMC

Once you have discovered the violations relating to Part 382, assist the carrier in becoming more compliant
to reduce the risk of violations becoming bad habits that contribute to crashes. To accomplish this, you
should apply the SMC to start the dialogue with the carrier and lead them through the self-discovery process
to improve safety compliance. The SMC is used to discover what breakdowns are occurring in the motor
carrier’s processes, why they are occurring, and identify remedies that will lead to a path of safety
compliance. For additional information on the SMC, go to the General Guidelines for Using the Safety
Management Cycle (SMC) to Help Diagnose a Breakdown in Safety during an Investigation. For CAPRI
procedures, see Part B - Recommendation/Requirements on how to select and customize the SMP
Breakdowns and Remedies.

1.3.14.1.2.4 Part 382 — Enforcement Procedures

Once you have entered the violations discovered into Part B of CAPRI and have decided to initiate an
enforcement action for the Part 382 violations, you should use the following guidelines when submitting an
enforcement report for Part 382 violations.

Part 382 — Enforcement Violations
e What Part 382 violations warrant enforcement action?

0 All acute and critical violations and any violations resulting in an accident
Part 382 — Documentation

Evidence that is Required to Prosecute a Violation of Part 382

Important Issues to Remember when Documenting Violations of Part 382

Facts that Should be Present in Order to Prove Knowledge and Willfulness
Information that Should be Documented in an Exhibit to Prove Violations of Part 382
How to Cite Drug and Alcohol Violations

Evidence that is Required to Prosecute a Violation of Part 382

e Evidence that the driver was subject to Part 383 - CDL requirements (e.g., GVWR >26,000 Ibs.,
placarded HM, or a vehicle designed more than 15 passengers), such as vehicle registration.
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Evidence that the driver was an employee of (or controlled by) the motor carrier.
Evidence that the CMV was operated (used) by the employer.
Evidence that the vehicle was operated in commerce on a certain date.

Evidence that a specific violation of Part 382 occurred.

Important Issues to Remember when Documenting Violations of Part 382

Ensure that driver is subject to Part 383 (CDL Standards).

The SI must verify, when citing Part 382.301 violations, that the carrier did not use the pre-
employment exemption and that the driver was not rehired within the past 30 days.

Random Testing: Determine the average number of driving positions during the last calendar year.
Verify that all drivers in the carrier’s selection pool have performed or were in readiness to perform
a “safety-sensitive function” during the last calendar year.

Violations of § 382.305(b)(1) and/or § 382.305(b)(2) (alcohol and controlled substances random
testing rates, respectively) are cited on Part B of the investigation report and documented as counts
only for the prior calendar year.

Confirm that the controlled substances or alcohol test was a DOT test, conducted in accordance
with Parts 382 and 40. If a test was conducted, but it was not a DOT test, then the violation cite
may need to be changed.

Facts that Should be Present in Order to Prove Knowledge and Willfulness

For pre-employment tests, did the carrier use the drivers BEFORE receiving notification, whether
by fax, telephone or letter of the results?

Is there verification that the MRO communicated the positive controlled substances test results to
the driver, or made a reasonable attempt?

In addition, when there is evidence that the motor carrier still employs or uses a driver who
previously tested positive, then you should confirm that driver submitted himself/herself to a SAP
evaluation. After the evaluation, did the driver complete the return-to-duty test process required by
Part 40 Subpart O?

Information that Should be Documented in an Exhibit to Prove Violations of Part 382

Does FMCSA have jurisdiction?

o Gross Vehicle Weight Rating (GVWR) markings on vehicle, vehicle registration, State fuel
and tax reports, weight tickets, photograph of vehicle interior for seating capacity and/or
shipping papers indicating a placardable load of HM, along with a corroborating Material
Safety Data Sheet (MSDS) should be used to establish FMCSA’s jurisdiction over the
motor carrier’s operation.

Was the driver assigned (or controlled by) the employer?

o Employment application, lease agreement, payroll records, tax and worker’s compensation
deductions, driver RODS with preprinted company name, and/or statement from a motor
carrier (e.g., Safety Director), may be used to prove that the driver was assigned or
controlled by the employer.

Was the CMV operated in intrastate or interstate commerce?
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0 Obtain a RODS/time record and a corresponding shipping document to show that the CMV
was used in commerce.

e Did the employer fail to perform (or cause to be performed) a required act, to maintain a
record, etc?

o0 Statement(s) of driver and/or responsible employer official are necessary, especially when
the violation involves the employer’s/driver’s failure to act or failure to maintain records.
See Illustration E-2.

How to Cite Drug and Alcohol Violations

You should use citations from Part 382, whenever possible, to document motor carrier and driver violations,
as they pertain to drug and alcohol violations. When Part 40 violations are discovered, the Drug and
Alcohol TAG recommends the Part 40 violation be cited as a secondary violation to the primary violation of
382.105.

Part 382 - Enforcement Action Against Drivers

Factors that should be Considered when Contemplating Enforcement Action for Driver Violations
Violations that Warrant Consideration of Enforcement Action Against a Driver

Factors that should be Considered when Contemplating Enforcement Action for Driver Violations
e How long has the driver been driving a CMV?
o Does the carrier have a disciplinary plan in place that’s holds the driver accountable for his actions?
o If so, what actions does the carrier take to ensure the driver will comply with the FMCSR?

e It isrecommended that different trip dates and documents are used when preparing enforcement
actions against the driver and motor carrier.

Violations that Warrant Consideration of Enforcement Action Against a Driver

e 382.201 - Operating a commercial motor vehicle when having an alcohol concentration of 0.04 or
greater.

e 382.211 - Operating a commercial motor vehicle after refusing to submit to an alcohol or controlled
substances test.

e 382.213(b) - Operating a commercial motor vehicle after having used a controlled substance.

0 Note: Any trip discovered between the time the driver submits the testing specimen, and
time the results are reported, can be used for driver enforcement, even if the driver is not
used after the carrier is notified of the positive result.

e 382.215 - Operating a commercial motor vehicle after testing positive for a controlled substance.

1.3.14.1.3 Part 383 - Commercial Driver’s License (CDL) Standards

1.3.14.1.3.1 Part 383 - Investigative Procedure

In your review of compliance with Part 383, you should use the following guidelines to assist in your
investigation of motor carriers of property (including placardable HM) and passengers.

Procedures to Follow During an Investigation of a 49 CFR Part 383

If you are assigned an Onsite Comprehensive Investigation, your investigation of 49 CFR Part 383 should
consist of:

o Requesting a driver list,
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e Selecting CLP and CDL drivers for CDLIS checks according to 49 CFR Part 383 sampling criteria,
and

e Performing CLP and CDL checks.

o Ensuring drivers have appropriate endorsements when applicable.

Ensuring you have an accurate driver roster

Do not accept a carrier-provided driver roster as your only source. You may find names not listed on the roster by
examining other records such as dispatch records, payroll, fuel cards, insurance documents, consortium
information, and any other documentation that might include driver information. By reviewing the carrier’s profile,
past roadside inspections, the NAS tool, and other FMCSA internal systems you may be able to identify additional
drivers not included in the provided roster that have been used by the carrier. Additional information may be
discovered by asking open-ended questions of existing and terminated drivers. Do not forget to include part-time
drivers who may be discovered as multiple-employer drivers.

If you are assigned an Onsite Focused Investigation, your investigation should include an examination of
the applicable parts and subparts for each BASIC that you are investigating.

o The table below identifies each BASIC by Part 383 and includes guidance on whether the
investigation should include a review of the full part or subpart.

e The table also includes additional guidance on when each is required or should be considered based
on investigative findings.

® full review of part
% partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

BASIC Part 383 Description
Driver Fitness L Required as part of the Driver Fitness BASIC and part of the CAIR
process. Perform CDLIS checks in accordance with CDLIS policy
memo.
Controlled % Required as part of the CAIR process. Perform CDLIS checks in

Substances/Alcohol | po it of calR [2CCOrdance with policy memo.

Vehicle Maintenance *® Required as part of the CAIR process. Perform CDLIS checks in
Part of CAIR [accordance with policy memo.

HOS Compliance X Required as part of the CAIR process. Perform CDLIS checks in
Part of CAIR [accordance with policy memo.

HM Compliance X Required as part of the CAIR process. Perform CDLIS checks in
Part of CAIR [accordance with policy memo.

Unsafe Driving *® Required as part of the CAIR process. Perform CDLIS checks in
Part of CAIR [accordance with policy memo.

Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Despite Federal requirements that drivers surrender their previous license when obtaining a CDL in a new
state of domicile, this does not always happen.

e The official State of Record (SOR) for a CDL holder is considered to be the true source of
information on that driver; this is true even if the driver presents a CDL from another State (which
is a violation of 383.21).
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e To ensure that you are reviewing the most accurate driver history record, you should use the CDLIS
functionality to establish which State is actually the official SOR.

With QC, you can use the AKA function to ensure that the license information presented by the driver is
from the current SOR. QC will return the State and driver's license number of possible matches. Choose the
driver that matches the information you have. Once that is established, you can conduct a History check
directly to that State. With http://cdlis.dot.gov, you should always use the "Current" application. When
using CAPRI, use the AKA function from the drop-down menu to verify that the license information you
entered is for the SOR. You should not use QC, or the previous version of http://cdlis.dot.gov, or CAPRI,
when conducting a History check, without using the AKA check first to determine the official SOR.

W R+Bl 0 Access to a driver’s conviction and/or withdrawal history record for a MX/CN driver from the

driver’s licensing jurisdiction does not currently exist from cdlis.dot.gov. The “status” query includes only

convictions and/or withdrawals for events occurring during operations in the U.S. (as part of the FMCSA’s

Federal Conviction and Withdrawal Database, or FCWD), plus the MX/CN driver’s status from the driver’s
licensing jurisdiction as an online, real-time response at the time the query occurs.

Following this review, you should:
o Cite violations;
o Identify Process Breakdowns and Remedies; and,
o Document counts for enforcement, as appropriate.
Part 383 — Red Flag Violations

A key aspect of the investigation process is the driver’s role in carrier safety. Data has shown that unsafe
driver behavior is a major contributor to the CMV crash problem. The carrier’s responsibility for hiring,
training, and supervising safe drivers is also a factor.

e Asaresult, the focus of the investigation process is not only on enforcing regulations related to
driver behavior, but also on carrier enforcement and education regarding their responsibilities for
driver compliance.

The drivers with Red Flag Violations investigation process ensures that certain roadside violations,
designated as Red Flag Violations due to their nature and severity, and the drivers receiving these
violations, are examined and addressed in conjunction with motor carrier investigations.

e As part of the CAIR process, a review of the motor carrier’s SMS record for the presence of drivers
with Red Flag Violations is part of every motor carrier-based investigation.

e Prior to any investigation, review drivers with Red Flag Violations (regardless of the motor
carrier’s BASIC status) that have occurred in the previous 12 months and should request documents
to confirm that these drivers with Red Flag Violations have been corrected.

o A complete list of the Red Flag Violations can be found in Appendix G.

Part 383 Red Flag Violations include:

BASIC| FMCSR Part Violation Description
Driver 383.21 Operating a CMV with more than one driver's license
Fitness

Driver | 383.23(a)(2) |Operating a CMV without a valid commercial driver's license (CDL) (includes
Fitness improper or lack of endorsements)

Driver | 383.51(a)-SIN* [Driving a CMV while CDL is suspended for a safety-related or unknown reason
Fitness and in state of driver's license issuance
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Driver 383.51(a)- |Driving a CMV while CDL is suspended for safety-related or unknown reason
Fitness souT! and outside the state of driver's license issuance

Driver 383.91(a) |Operating a CMV with the improper CDL group

Fitness

Once the Red Flag Driver(s) and violations are identified, you must validate if the violation has been
corrected by requesting relevant documentation and interviewing the motor carrier and/or driver. For each
Red Flag Violation, the investigative responsibility is broken down into three areas:
1. Hasthe Red Flag Violation been corrected or is it continuing?
2. If corrected, was the correction timely (i.e., did the driver operate between the time of the violation and
when it was corrected)?
3. Knowledge and Willfulness
a. Did the motor carrier know or should the motor carrier have known of this Red Flag Violation?

b. Did the driver fail to inform the employing motor carrier of the Red Flag Violation?

% 49 CFR Part 383 - CDL Status

Ensuring you have an accurate driver roster Do not accept a carrier-provided driver roster as your only source.
You may find names not listed on the roster by examining other records such as dispatch records, payroll, fuel
cards, insurance documents, consortium information, and any other documentation that might include driver
information. By reviewing the carrier’s profile, past roadside inspections, the NAS tool, and other FMCSA internal
systems you may be able to identify additional drivers not included in the provided roster that have been used by
the carrier. Additional information may be discovered by asking open ended questions of existing and terminated
drivers. Do not forget to include part-time drivers who may be discovered as multiple-employer drivers.

Check the License Status and Driving Records of Drivers

You must verify a driver’s CDL history/status through CDLIS or other acceptable methods [e.g., National
Law Enforcement Telecommunications System (NLETS), National Crime Information Center (NCIC), or
State licensing system].

The preferred method of using CDLIS for checking CDL licenses is an AKA search using the driver’s name
and date of birth. [Note that for MX/CN drivers, an AKA search is not available.]

o Verify that drivers have the proper class license and endorsements and then check for any
disqualifying offenses.

e Ataminimum, these verifications should be done on all drivers who are selected during your
sampling of 49 CFR Part 391, Qualification of Drivers.

Sampling Requirements for the Minimum Number of Driver Licenses/Driving Records to be Reviewed During
an Investigation
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CFR Parts - Part 383 - CDLIS Checks

Criteria/Timeframe: All drivers employed who are subject to CDL requirements.

Onsite I00RBISEates]| O fsite CBI
# of Drivers Subject to | # of CDLIS Records | # of Drivers # of # of Sample
CDL Requirements to Check Subject to CDL | CDLIS | drivers Size: #
Requirements | Record | subjectto | of
s to CDL CDLIS
Check [ requirem | Records
ents to Check
All drivers
1-20 All employed
1-20 All 1-20 by carrier
21-150 20 21-150 20 21-150 20
151-280 32 151-280 32 151-280 32
281-400 50 281-400 50 281-400 50
401-500 68 401-500 68 401-500 68
501-1200 80 501-1200 80 501-1200 80
1201 and
1201-3200 125 1201-3200 125 above 125
3201-10,000 200 3201-10,000 200 Sample Selection:
10,001-35,000 315 10,001-35000 | 315 | Followexisting CDLIS
Policy on sample size,
but prioritize drivers
35,001-150,000 500 35,001-150,000 500 involved in crashes.

There are multiple methods for enforcement personnel to run a CDLIS check, as outlined in the chart
below, all of which are appropriate. Although the output screens may look somewhat different, the results
of your search from CDLIS are the same, regardless of the application used.

Methods for Enforcement Personnel to Run a CDLIS Check

NAME

DESCRIPTION

CDLIS Application

Allows batches of drivers to be run from DQ file
worksheet in CAPRI

CDLIS Web (http://cdlis.dot.gov)

Can run one driver at a time

QC

Can run one driver and one co-driver at a time

Discovery of a Revoked or Suspended CDL
You need to verify the status of the CDL with the licensing agency in the SOR.

B0 49 CFR Part 383 - Mexican Licencia Federal de Conductor (LFC)
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Requirement to Check the Status of Mexican LFC

Every Mexico-domiciled driver operating a CMV, as defined in 49 CFR Part 383, in the United States, must
have a valid LFC issued by the Secretaria de Comunicaciones y Transportes (SCT) and recorded in the
Licencia Federal Information System (LIFIS), with the proper vehicle class, and without any restriction for
operating in the United States. Mexican LFC records are available via CDLIS.

If a Mexican LFC is not in the system:

o Cite the motor carrier and inform it that the driver must contact the local SCT office to ensure the
license is in the system.
e Obtain documentation for a possible enforcement action.
e Conduct a follow-up CDLIS check within three working days, and if the license is still not in the
system, initiate an enforcement action.
Contacting the Local SCT Office to Verify the Mexican LFC

Calling the local SCT office is not permitted for verification of a Mexican LFC because all information is
available via CDLIS. SCT should be contacted only when attempting to obtain any crash or inspection data
it may have on a motor carrier undergoing an investigation.

Sample of Mexican LFC - V2
B+l canadian Commercial Drivers Licenses (CDL);
Requirement to Check the Status of Canadian CDL

Every Canada-domiciled driver operating a CMV, as defined in 49 CFR Part 383, in the United States, must
have a valid CDL issued by a Canadian Provincial or Territorial licensing agency. The Canadian CDL
holder must possess the license appropriate for the proper vehicle class being operated and without any
restriction for operating in the United States. Canadian CDL records are available via CDLIS.

RESTRICTIONS - Canadian Provinces and Territories have added a Code “W” restriction on the licenses
of a Canadian driver who has a medical condition that prohibits the driver from operating in the United
States.

If a Canadian driver is found operating in the United States with a “W?” restriction on his/her license, the
driver should be cited for a violation of 49 CFR Part 383.51(a) and placed out-of-service for operating in
violation of the restriction.

49 CFR Part 383 - CDL Problems
A Driver’s CDL is Suspended, Invalid, Canceled, or Disqualified for a Safety-related Reason

Carrier Had Knowledge (Known)

If you establish the motor carrier had knowledge of the suspension, cancellation, disqualification, or
invalidation, you should verify the reason (Safety-related Offenses Only). Ensure that the motor carrier
has performed the required driver license checks per the FMCSR and then follow this sequence:

e Cite the motor carrier for a violation in CAPRI under the specific cite
e Initiate an enforcement action against the driver and/or the motor carrier.
Carrier Did Not Have Knowledge

The following sequence should be followed if you have established that the motor carrier DID NOT HAVE
KNOWLEDGE of the CDL suspension, cancellation, disqualification, or invalidation. It must be shown that
the motor carrier did not know of the suspension.

o Inform the carrier about the driver’s licensing problem and advise them that continued use of the
driver will constitute a violation.

e Do not cite the motor carrier in CAPRI.
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Initiate an enforcement action against the driver, not the motor carrier.

Document in Part C why there is no enforcement action taken against the motor carrier.

Applicability of 49 CFR Parts 382, 383, and the FMCSR When an Individual Moves his/her Personal
Household Goods (HHG) from Maryland to Ohio Using a CMV Greater Than 26,000 Pounds (Ibs.)

Scenario

Applicability

A person moves his/her own HHG, rents a CMV
greater than 26,000 Ibs. and operates the vehicle from
Maryland to Ohio.

Not subject to Drug and Alcohol testing, CDL
requirements or any other provisions of the FMCSR
(49 CFR Parts 382, 383, and the FMCSR).

A person, who is moving, hires a driver from a motor
carrier to move his HHG from Maryland to Ohio in a
CMV greater than 26,000 Ibs.

Driver and motor carrier are subject to 49 CFR Parts
382 and 383.

A person, who is moving, rents a vehicle greater than
26,000 Ibs. and hires a driver from a motor carrier to
drive the vehicle from Maryland to Ohio.

Person making the move and the driver are subject to
49 CFR Parts 382, 383, and the FMCSR.

A person, who is moving, hires a driver from a motor
carrier and that driver rents a vehicle greater than
26,000 Ibs. and drives the vehicle from Maryland to
Ohio.

Person making the move and the driver are subject to
49 CFR Parts 382, 383, and the FMCSR.

A person, who is moving, hires a driver from a motor
carrier and the motor carrier providing the driver
rents a vehicle greater than 26,000 Ibs. and the driver
drives the vehicle from Maryland to Ohio.

Person making the move and the driver are subject to
49 CFR Parts 382, 383, and the FMCSR.

1.3.14.1.3.2 Part 383 — CAPRI Procedure

Once you have completed your investigation of compliance with 49 CFR Part 383, you should use the
following guidelines to assist in the completion of Part B - Violations Tab of the CAPRI software.

Recording Violations of 49 CFR Part 383 Critical/Acute Regulations
Part 383 - Acute and Critical Regulations

Citation Description

Type

383.23(a) |[Critical

Operating a commercial motor vehicle without a commercial driver’s license.

383.3 Acute

Knowingly using a driver who does not possess a valid CDL.

383.37(a) |Acute

violations, etc.

Allowing, requiring, permitting, or authorizing an employee who is disqualified to
operate a commercial motor vehicle or whose commercial driver’s license is
suspended, revoked, or canceled by a State or who is disqualified to operate a
commercial motor vehicle or who does not have the proper endorsements.

Note: Enforcement recommended only when suspended, revoked, canceled,
disqualified for a safety-related reason. Safety-related reasons include, but are not
limited to, a disqualifying offense, serious traffic violation, multiple-moving

383.37(c) |Acute

Allowing, requiring, permitting or authorizing an employee with more than one
commercial driver’s license to operate a commercial motor vehicle.

383.51(a) |Acute

Allowing, requiring, permitting or authorizing a driver to drive who is disqualified
to drive a commercial motor vehicle.
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1.3.14.13.3 Part 383 — Process Breakdowns/Remedies-SMC

Once you have discovered the violations relating to Part 383, assist the carrier in becoming more compliant
to reduce the risk of violations becoming bad habits that contribute to crashes.

e To accomplish this, you should apply the SMC to start the dialogue with the carrier and lead them
through the self-discovery process to improve safety compliance.

e The SMC is used to discover what breakdowns in the motor carrier’s processes are occurring, why
they are occurring, and identify remedies that will lead to a path of safety compliance.

o For additional information on the SMC, go to General Guidelines for Using the Safety Management
Cycle (SMC) to Help Diagnose a Breakdown in Safety during an Investigation. For CAPRI
procedures see Part B - Recommendation/Requirements on how to select and customize the SMP
Breakdowns and Remedies.

1.3.14.1.3.4 Part 383 — Enforcement Procedures
Once you have entered the violations discovered into 49 CFR Part B of CAPRI and have decided to initiate

an enforcement action for the 49 CFR Part 383 violations, you should use the following guidelines when
submitting an enforcement report for 49 CFR Part 383 violations.

Evidence Required to Prosecute a Violation of Part 383
o Evidence that the driver was subject to Part 383, CDL requirements (e.g., GVWR >26,000 Ibs.)

o Evidence that the driver was an employee of (or controlled by) the motor carrier.

e Evidence that the vehicle was operated (used) by the employer.

e Evidence that the CMV was operated in intrastate or interstate commerce.

e Evidence on a certain date.

e Evidence that a specific violation of Part 383 occurred.

e Proof of HM transported in placardable quantities or in tank vehicles (for endorsement violations)

e Knowledge by the carrier if the enforcement case is against the company.
Part 383 - Guidelines for Enforcement of Red Flag Violations

The decision to initiate enforcement action may take into consideration, but not be limited to, factors such
as: whether the State has already initiated enforcement action (i.e., citation); if the violation was corrected
in a timely manner; or, if the violation continued or was repeated.

o For example, if a driver has been cited for operating without a valid CDL (Part 383.23(a)(2)), and if
this violation was not corrected and the driver continued to operate, you should initiate enforcement
action.

Determining enforcement against the carrier for violations committed by the employed driver is a separate
process from enforcement against the driver.
e The carrier’s awareness of the violations and its responsibilities for controlling them should be
considered in enforcement decisions.
e The decision to pursue carrier enforcement for a driver with a Red Flag Violation may take into
consideration, but not be limited to, knowledge of and willfulness of the carrier with respect to the
driver violation(s).

e Aswith any carrier violations meriting enforcement, these violations are subject to an assessment of
Process Breakdowns and Remedies for the associated BASIC.
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Driver vs. Carrier Enforcement

e Your Manager should be consulted before pursuing enforcement against the driver, if either a
citation had been issued roadside, or the driver is not currently employed by the carrier.
o Enforcement against the carrier:
o Considered in cases where there is proof that the violation was repeated when the carrier
had knowledge (or should have had knowledge) of the violation and could have prevented
its recurrence.

0 Should be pursued in cases where the carrier knowingly directed the driver to commit or
repeat the violation.
Part 383 - Red Flag Violations

e For Red Flag Violations which were originally cited for operating while disqualified [383.51(a)-
SIN°®, 383.51(a)-SOUT®], enforcement normally depends on whether the disqualification was for a
safety-related reason.

e A NOV is an option for 383.23(a)(2), as long as it is immediately correctable and verifiable.

o If there was no original enforcement on the Red Flag Violation at the roadside, you will normally
issue a NOC (or NOV in the case of the two violations listed above). If there already was a citation,

then you should consult with the Manager before initiating enforcement against the driver.
A special process has been developed to guide drivers with Red Flag Violations investigations with a

licensing violation. The figure below graphically depicts this process.

Licensing
Related Red
Flag Driver
Investigation
Process

Proof on COLIS/MVR
that violation was
corrected?

Run CDOLIS/S
MYR

Is driver still with the
carfer?

Is Red Flag VWioclation
on COLIS/MWMVR?Y

id carrier use driver
after knowladga** of
violation and before it
was comected?

Does carrier have
proof* that violation
was corrected?

Yes

End
investigation

Did carrier use driver
after knowledge** of
RFD wiolation?

Yes

MNo

Inform carrier not to use
driver until vioclation is
corrected

*Proof: State and/or court document(s) showing correction of Red Flag Driver Violation
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**Knowledge: CDLIS/MVR on carriers records and/or copy of inspection report after the inspection
resulting in Red Flag Driver Violation

***Cite: If the driver drove during this process before the violation was corrected Divisions should take
appropriate enforcement action

Description of Licensing Related Red Flag Driver Investigation Process

Part 383 - Documentation
Information that Should be Documented in an Exhibit to Prove Violations of Part 383

o Does FMCSA have jurisdiction?

o GVWR markings on vehicle, vehicle registration, State fuel and tax reports, weight tickets,
photograph of vehicle interior for seating capacity and/or shipping papers indicating a
placardable load of HM, along with a corroborating MSDS should be used to establish
FMCSA’s jurisdiction over the motor carrier’s operation.

e Was the driver assigned (or controlled) by the employer?

o Employment application, lease agreement, payroll records, tax and worker’s compensation
deductions, record of duty status with preprinted company name, and/or statement from a motor
carrier (e.g., Safety Director) may be used to prove that the driver was assigned or controlled by
the employer.

e Was the CMV operated in intrastate or interstate commerce?

0 Obtain a RODS or time records and a corresponding shipping document to show that the CMV
was used in commerce.

o Did the employer fail to perform (or cause to be performed) a required act, to maintain a record,
etc?

o Statement(s) of driver and/or responsible employer official are strongly recommended,
especially when the violation involves the employer’s/driver’s failure to act or failure to
maintain records.

Some Examples of Documents that May Be Used to Prove Violations of Part 383

e Statement from carrier official, driver, or person responsible for compliance with Part 383.
See Illustration E-5.
e Driver’s RODS and corresponding shipping papers/bill of lading.
o Vehicle registration showing GVWR or other documentary evidence proving that the vehicle meets
the definition of a CMV in Part 383.
e State vehicle inspection report.
¢ Motor vehicle record from the State that issued the CPL/CDL showing
suspension/cancellation/disqualification or being invalid. A CDLIS printout is acceptable.
B+BNote: A CDLIS printout is acceptable for the MX/CN driver. Note that the CDLIS printout
will only display a status for the driver as of the date of the status query, and not a history for the
compliance review period.
e Photograph or copy of current CDL or other photographs that support the violation.
This list is not meant to limit you to specific documents, as there are many motor carrier documents that
could be used to support your violation. You may utilize other documents to prove your violation.

Part 383 - Enforcement Action Against Drivers
The following violations warrant considering enforcement action against a driver:

e 383.21 - No person who operates a commercial motor vehicle shall at any time have more than one
driver's license.*

383.23(a) (2) - Operating a commercial motor vehicle without a valid commercial driver's license.*
e 383.33 - Failing to inform the employer within 1 business day that his/her commercial driver's
license was suspended, revoked, or canceled by a State or jurisdiction.
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e 383.51(a)-SIN® - Driving a CMV while CLP or CDL is suspended for a safety-related or unknown
reason.

e 383.51(a)-SOUT?® - Driving a CMV while CLP or CDL is suspended for safety-related or unknown
reason and outside the state of driver's license issuance.*

e 383.91 (a) - Operating a CMV with improper CDL group.*
(*) denotes Red Flag Violation

1.3.14.1.4 Part 387- Insurance Requirements
1.3.14.1.4.1 Part 387 — Investigative Procedures

In your review of compliance with Part 387, you should use the following guidelines to assist in your
investigation of motor carriers of property (including placardable HM) and passengers.

Procedures to Follow During an Investigation of 49 CFR 387

Whether you are assigned an Onsite Comprehensive Investigation or an Onsite Focused Investigation, your
investigation of 49 CFR Part 387 should consist of:

o Verify the motor carrier is subject to 49 CFR 387
¢ Review documentation to determine the amounts and types of HM transported, if any.

e Review documentation proving the motor carrier meets its financial responsibility requirements.

BASIC PART 387 DESCRIPTION
Driver Fitness Partial review of part, as Required, as part of CAIR
Controlled Substances/Alcohol applicable process as applicable to the

commodity transported or motor

Vehicle Maintenance . .
carrier operation type

HOS Compliance

HM Compliance

Unsafe Driving

® ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.

® ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.
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Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Following this review, you should:

Cite violations

Identify process breakdowns and remedies

Document counts for enforcement, as appropriate

If your investigation involves a Federal Transit Administration (FTA) grantee providing interstate,
for-hire, transit service operations funded by a grant under 49 U.S.C. 5307, 5310, or 5311, or a
carrier operating under a contract to provide transportation service funded in whole or in part by
such grant funds, see the section entitled Procedures for Conducting a Roadside Inspection,
Compliance Review or SA of a For-Hire Passenger Carrier that is a FTA Grantee.

Verifying the Motor Carrier’s Compliance with 49 CFR 387

First, if you have not already done so during your pre-investigation activities, you should check the L&l
website: http://li-public.fmcsa.dot.gov or (https://portal.fmcsa.dot.gov) for the motor carrier’s insurance and
authority status (if applicable).

Second, verify the types and amounts of HM transported, regardless of the exemptions from the HMR that
may exist. Carriers transporting HM that are exempt from the HMR such as motor vehicles, materials of
trade and batteries are still subject to insurance requirements for those HM.

Third, you should review the motor carrier’s insurance policy or self-insurance authorization. Be sure to
check within the insurance policy for a valid MCS-90/90B Endorsement, MCS-82/82B, or self-insurance
authorization, which should reflect a complete signed document with the appropriate levels of financial
responsibility in effect. To expedite this process, you should request the motor carrier obtain a copy of its
MCS-90 prior to your review so that it is available when you arrive at the motor carrier.

Fourth, if you cannot locate the MCS-90/90B Endorsement within the motor carrier’s insurance policy,
request the motor carrier contact its insurance company to send a facsimile of the MCS-90/90B
Endorsement.

Insurance Requirements for Motor Carriers of Passengers

If your investigation involves an FTA grantee, see the section entitled Procedures for Conducting a
Roadside Inspection, Compliance Review or SA of a For-Hire Passenger Carrier that is a FTA Grantee.

e Insurance Requirements for Motor Carriers of Passengers

e If your investigation involves an FTA grantee, see the section entitled Procedures for Conducting a
Roadside Inspection, Compliance Review or SA of a For-Hire Passenger Carrier that is a FTA
Grantee.

e There are differences in the minimum levels of insurance and passenger carriers are required to
maintain a MCS-90B Endorsement.

B0 1+0 - Mexico-Domiciled/Canadian Motor Carriers

Insurance Requirements for Mexico-Domiciled/Canadian Motor Carriers

The levels of financial responsibility are the same for all motor carriers operating in the U.S. However
there are some additional requirements for Canada and Mexico-domiciled motor carriers operating in the
u.S.
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o Mexico-domiciled private motor carriers are required to meet the minimum levels of financial
responsibility regardless of the commodity transported or the size of the vehicle. The levels of
financial responsibility for Mexico-domiciled private motor carriers can be found in 49 CFR
387.301.

o Mexico-domiciled private motor carriers that operate fleets with vehicles less than 10,000 pounds
are subject to the minimum levels of financial responsibility in 49 CFR 387.303.

e Canada and Mexico-domiciled motor carriers must carry in each vehicle operating in the U.S. proof
of the required financial responsibility (Forms MCS-90 or MCS-82) used by the motor carrier as
required by 49 CFR 387.7(f).

e Mexico-domiciled motor carriers must carry in each vehicle operating in the U.S. an insurance
identification card, binder, or other document issued by an authorized insurer which specifies both
the effective date and the expiration date of the insurance coverage as required by 49 CFR
387.303(b)(4)(iii).

¢ A Mexico-domiciled motor carrier that operates solely within the commercial zone may take
advantage of the exception in 49 CFR 387.7(b)(3). This exception allows Mexico-domiciled motor
carriers operating solely along the border commercial zones to meet their financial responsibility
requirements through purchase of trip insurance, as opposed to purchase of continuous insurance
coverage.

Financial Responsibility Violations

Motor Carrier Does Not Have In Effect the Required Amount of Financial Responsibility for its Type of
Operation

An Investigator must:

e Cite the motor carrier in CAPRI Part B - Violations for a violation of 49 CFR 387.7(a) - Operating
a motor vehicle without having in effect the required minimum levels of financial responsibility
coverage; or, the equivalent foreign motor carrier or motorcoach cite.

¢ Inform the motor carrier officials that they must cease operations until they have the appropriate
level of insurance on file.

¢ Include, in CAPRI Part B - Recommendations that notice to the motor carrier was given and have
the motor carrier initial near the recommendation of the notice to cease operations.
e Gather the documentation needed to initiate an enforcement action for this violation.
e Follow up with the motor carrier after the review has ended to ensure it has obtained the required
levels of liability insurance.
Motor Carrier Has In Effect the Required Amount of Financial Responsibility, but Cannot Produce the
MCS-90/90B Endorsement

The Investigator should:

e Cite the motor carrier in CAPRI Part B - Violations for a violation of 49 CFR 387.7(d)(1) - Failing
to maintain at principal place of business the required proof of financial responsibility or the
equivalent foreign motor carrier or motorcoach cite.

For-Hire Motor Carrier of Passengers or Property Does Not Have In Effect the Required Amount of
Financial Responsibility and Cannot Produce the MCS-90/90B Endorsement

If the investigation involves an FTA grantee, see the section entitled Procedures for Conducting a Roadside
Inspection, Compliance Review or SA of a For-Hire Passenger Carrier that is a FTA Grantee:
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Cite the motor carrier in CAPRI Part B - Violations for a violation of 49 CFR 387.7(a) - Operating
a motor vehicle without having in effect the required minimum levels of financial responsibility
coverage.

Inform the motor carrier officials that they must cease operations until they have the appropriate
level of insurance on file.

Conducting an Investigation on a Self-Insured Motor Carrier whose Proposed Safety Rating is
Conditional or Unsatisfactory

The Investigator should:

Verify that a for-hire motor carrier is listed as “Self-Insured,” by checking the L&I website:
http://li-public.fmcsa.dot.gov or (https://portal.fmcsa.dot.gov).

Contact a member of the Self-Insurance Team, to verify if the motor carrier is meeting their
reporting requirements, by submitting their claims and financial statements in a timely manner.
Verify with the Self-Insurance Team, to ensure the motor carrier has a valid Letter of Credit (LOC),
surety bond and/or trust funds on file, as required by their decision.

Contact a member of the Self-Insurance Team, to verify if the motor carrier is meeting their
reporting requirements, by submitting their claims and financial statements in a timely manner.
Inform him/her the self-insurance authority will be invalid 45 calendar days after the issuance of a
final safety rating of conditional or unsatisfactory.

After closing the investigation with the motor carrier official, immediately notify the DA/SD that
you have completed an investigation on a “For-Hire Self-Insured Motor Carrier,” and its proposed
safety rating is conditional or unsatisfactory.

The DA/SD then contacts the FMCSA's Office of Registration and Safety Information and informs
it of the situation.

Insurance Filing versus MCS-90/90B

Verify a for-hire motor carrier is listed as “Self-Insured,” by checking the L&l website: http://li-
public.fmcsa.dot.gov or (https://portal.fmcsa.dot.gov).

Contact a member of the Self-Insurance Team, to verify if the motor carrier is meeting their
reporting requirements, by submitting their claims and financial statements in a timely manner.
Verify with the Self-Insurance Team, to ensure the motor carrier has a valid Letter of Credit (LOC),
surety bond and/or trust funds on file, as required by their decision.

Contact a member of the Self-Insurance Team, to verify if the motor carrier is meeting their
reporting requirements, by submitting their claims and financial statements in a timely manner.
Inform him/her the self-insurance authority will be invalid 45 calendar days after the issuance of a
final safety rating of conditional or unsatisfactory.

After closing the investigation with the motor carrier official, immediately notify the DA/SD that
you have completed an investigation on a “For-Hire Self-Insured Motor Carrier,” and its proposed
safety rating is conditional or unsatisfactory.

The DA/SD then contacts the FMCSA's Office of Registration and Safety Information and informs
it of the situation.

Insurance Filing versus MCS-90/90B

An insurance filing is different from a MCS-90/90B. The motor carrier’s insurance company makes an
insurance filing on a Form BMC-91 or BMC-91X. The insurance filing is made and required to be on file
with the FMCSA Commercial Enforcement Division.

The Investigator should verify insurance filings during the preparation for the investigation or
during the investigation on for-hire motor carriers of regulated commodities.
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B+l Mexico-domiciled motor carriers with long-haul authority are required to have proof of financial
responsibility on file with FMCSA. Other Mexico-domiciled motor carriers are not required to
make an insurance filing at this time.

Cargo Insurance

For-hire HHG motor carriers are required to have cargo insurance. Cargo insurance must be on file with
FMCSA and can be verified through the L&I website: http://li-public.fmcsa.dot.gov or
(https://portal.fmcsa.dot.gov).

1.3.14.1.4.2 Part 387 — CAPRI Procedures

Once an Investigator has completed an investigation of compliance with Part 387, use the following
guidelines to assist in the completion of Part B - Violations Tab of the CAPRI software.

Recording Violations of Part 387 Critical/Acute Regulations

Part 387 — Acute and Critical Regulations

CITATION TYPE DESCRIPTION

387.7(a) Acute Operating a motor vehicle without having in
effect the required minimum levels of
financial responsibility coverage.

Number Checked: One

387.7(d) Critical Failing to maintain at principal place of
business required proof of financial
responsibility.

Number Checked: Number of subject trips
made without financial responsibility.

387.31(a) Acute Operating a passenger carrying vehicle
without having in effect the required minimum
financial responsibility coverage.

Number Checked: One

387.31(d) Critical Failing to maintain at principal place of
business required proof of financial
responsibility for passenger carrying
vehicles.

Number Checked: Number of subject trips
made without financial responsibility.

1.3.14.1.4.3 Part 387 — Process Breakdowns and Remedies — Applying the SMC

Once the Investigator has cited the violations related to Part 387, assist the carrier in becoming more
compliant to reduce the risk of violations becoming bad habits that contribute to crashes.

Once you have entered the violations discovered into Part B of CAPRI and have decided to initiate an
enforcement action for the Part 387 violations, use the following guidelines when submitting an
enforcement report for Part 387 violations.
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1.3.14.1.4.4 Part 387 — Enforcement Procedures
Documents that Should be Gathered to Initiate an Enforcement Action
Gather the documentation to initiate an enforcement action, which establishes the following:

Evidence that the CMV is subject to Part 387.

Evidence that the driver was an employee of (or controlled by) the motor carrier.

Evidence that the vehicle was operated (used) by the employer,

Evidence that the vehicle was operated in intrastate (certain HM) or interstate commerce on a
certain date.

Evidence that a specific violation of Part 387 occurred.

e Evidence that the vehicle was transporting HM, if applicable.
e

nSome Examples of Documents that May Be Used to Prove Violations of Part 387
e Statement from motor carrier official, or person responsible for compliance with Part 387. See
Ilustration E-2.

e Driver’s RODS and corresponding shipping paper/bill of lading/passenger manifest or HM shipping
paper.

¢ Vehicle registration showing GVWR, Passenger Seating Capacity, Liquid Load Capacity, or Water
Gallons, or documentary evidence proving the vehicle was subject to Part 387.

e FMCSA License & Insurance website printed document showing amount of liability and/or cargo
insurance required.

e FMCSA License & Insurance website printed document showing status of operating authority.

e Oral statement from Investigator noting name/date/time of conversation with FMCSA License &
Insurance team member verifying motor carrier’s “real-time” status of authority and/or insurance.
This list is not meant to limit an Investigator to specific documents. There are many motor carrier
documents that could be used to support a violation. An Investigator may utilize other documents to prove
the violation.

Parts 365, 366, 387, & 392 — Licensing & Insurance (L&I) Registration Requirements — Mexico-domiciled
Long-Haul Carriers

FMCSA'’s Jurisdiction with Regards to Mexico domiciled Long Haul Carrier Registration & Filing
Requirements

Mexico domiciled motor carriers receive either standard operating authority or provisional operating
authority under circumstances and limitations outlined in their authority documents. As normalized
operations develop, additional policy related enforcement activities affecting Mexico domiciled long-haul
carriers will be incorporated.

Authority and Insurance Filing Requirements

Mexico domiciled motor carriers that operate in international commerce (beyond the commercial zone, and
with limitations of pickups in Mexico for delivery in the U.S., or vice-versa) are subject to:

e Obtaining operating authority

e Maintaining active operating authority at all times

e Filing and updating (as needed) the required insurance and process agent (Form BOC-3) to
FMCSA’s Commercial Enforcement Division
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o MXFLAG: Mexico domiciled carriers with commercial-zone (OP-2) authority may transport HM
in placardable quantities. Mexico domiciled carriers with long-haul authority (OP-1MX) are
prohibited from transporting HM in placardable quantities.

Procedures to Follow During Investigation of Compliance with Parts 365, 366, 385, 387, § 390.21, and §
392.9a(a)

Review the L&I Database: http://li-public.fmcsa.dot.gov or https://portal.fmcsa.dot.gov. Review the
authority history, insurance history, and revocation history. Note what type of operating authority was
granted.

Certificates of operating authority issued to Mexico domiciled motor carriers for long-haul transportation
prohibit:
1. Point-to-point transportation services, including express delivery services, within the U.S. for goods
other than international cargo;
2. Transportation of hazardous materials, as defined in 49 CFR § 171.8, in placardable amounts in
accordance with 49 CFR Part 172, in the U.S. beyond the U.S.-Mexico border commercial zones;
3. Transportation of passengers in the U.S.; and
4. Transportation of express packages and courier services.
If a Mexico domiciled motor carrier with long-haul operating authority is found to be operating beyond the
municipalities and commercial zones along the southern border in violation of any of these prohibitions, it
must be deemed to be operating beyond the scope of its operating authority, cited for a violation of 49 CFR
8§ 392.9a(a)(2), and placed out of service. The appropriate enforcement action should be considered when a
motor carrier is discovered to be operating in the U.S. beyond the scope of its operating authority.

For insurance issues related to Mexico domiciled motor carriers, see also:
e Leasing Requirements for Mexico Domiciled Motor Carriers

[Policy: Post Pilot Program Inspection Requirements for Mexico Domiciled Carriers with Long-Haul
Operating Authority (MC-ESB-2015-0001), October 6, 2014.]

Process Agent (Part 366)

Mexico domiciled carriers are required to obtain process agent representation (BOC-3). Review L&I for
the appropriate filing and representative state(s). Note that for Mexico domiciled motor carriers with
commercial zone authority (OP-2), the BOC-3 will have only one state. However, for those Mexico
domiciled motor carriers with long-haul authority (OP-1MX), their BOC-3 should have representatives in
each U.S. state.

Citing a Violation of the Process Agent Requirement

[Policy: Post Pilot Program Inspection Requirements for Mexico Domiciled Carriers with Long-Haul
Operating Authority (MC-ESB-2015-0001), October 6, 2014.]JU.S.DOT Number Identification (8§
390.21(a))

U.S. DOT Number Identification:

When FMCSA grants operating authority to a Mexico domiciled motor carrier to operate within the U.S.
southern border municipalities and commercial zones, the motor carrier is directed to include the suffix “Z”
at the end of its assigned U.S.DOT number on all power units operating in the U.S.. For those Mexico
domiciled motor carriers operating beyond the U.S. southern border municipalities and commercial zones,
the motor carrier is directed to include the suffix “X” at the end of its assigned U.S.DOT number on all
power units, even if any one or more units operate solely within the commercial zones.
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Citing a Violation of the Identification Requirement

Mexico domiciled motor carriers that are not in compliance with the marking requirement should be cited
for a violation of 49 CFR § 390.21(a). The appropriate enforcement action should be considered when a
power unit of a Mexico domiciled motor carrier is discovered to be operating in the U.S. without a
U.S.DOT number with the appropriate suffix.

[Policy: Post Pilot Program Inspection Requirements for Mexico Domiciled Carriers with Long-Haul
Operating Authority (MC-ESB-2015-0001), October 6, 2014.]

CVSA Inspection Decal Requirements

A Mexico domiciled motor carrier with authority to operate beyond the commercial zones is required to
ensure that each power unit operated in the U.S. displays a current CVSA inspection decal during the
provisional operating authority period and then an additional 36 consecutive months after receiving
standard operating authority (post-Pilot operations). This includes power units used solely within the
commercial zones. Non-CMVs are not required to display CVSA decals to operate in the U.S..

Citing a Violation of the CVSA Decal Requirement

If a carrier is discovered to be operating in the U.S. beyond the port of entry (POE) without the required
CVSA inspection decal, it should be cited as follows:

e During provisional operating authority: 49 CFR 385.103(c) Failure to display a current CVSA decal
— Mexico domiciled carrier with Provisional Operating Authority
e During the first 36 months of standard/permanent operating authority: 49 CFR 365.511 Failure to
display a current CVSA decal — Mexico domiciled carrier with permanent authority
The appropriate enforcement action should be considered when a power unit of a Mexico domiciled motor
carrier with long-haul authority is discovered to be operating in the U.S. without a CVSA inspection decal
during the period of provisional operating authority or during the first 36 months of standard operating
authority.

[Policy: Post Pilot Program Inspection Requirements for Mexico Domiciled Carriers with Long-Haul
Operating Authority (MC-ESB-2015-0001), October 6, 2014.]

1.3.14.1.5 Part 390: General Requirements
1.3.14.1.5.1 Part 390 - Investigative Procedures
In your review of compliance with 49 CFR 390, you should use the following guidelines to assist in your

investigation of motor carriers of property (including placardable HM) and passengers.

49 CFR - Accidents
49 CFR - Markings
49 CFR - Biennial Update

Procedures to Follow During an Investigation of 49 CFR 390

If you are assigned an Onsite Comprehensive Investigation, your investigation of 49 CFR 390 should begin
by reviewing:

* Accident information
» Marking of vehicles
* Biennial update of the MCS-150
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If you are assigned an Onsite Focused Investigation, your investigation should include an examination
of the applicable parts and subparts for each BASIC that you are investigating. The table below
identifies each BASIC by Part 390 and includes guidance on whether the investigation should include a
review of the full part or subpart. The table also includes additional guidance on when each is required,
or should be considered, based on investigative findings.

@ full review of part

® partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

BASIC

Part 390

Description

Driver Fitness

®
3,.15,.23, .25

390.3 — General Applicability - Ensures drivers are subject to
regulations - Required

390.15 — Accident Register - Required if Crash BASIC Investigation
is performed.

390.23/25 — Relief — Required if a carrier is claiming relief. Confirm
emergency declaration or emergency condition.

Controlled
Substances/Alcohol

®
15

390.15 — Accident Register — Required to determine which crashes
required post-accident controlled substance and alcohol testing.
Additionally, required if Crash BASIC Investigation is performed.

Vehicle
Maintenance

®

3,.15, .21, .23,
.25

390.3 — General Applicability - Ensures drivers are subject to
regulations - Required

390.15 — Accident Register - Required if Crash BASIC Investigation
is performed.

390.21 — Ensures vehicles are properly marked, check if vehicle
inspections are conducted or if vehicle is observed during a Vehicle
Maintenance investigation — Consideration when present on profile.

390.23/25 — relief — Required if a carrier is claiming relief. Confirm
emergency declaration.

HOS Compliance

®
3,.15,.23, .25

390.3 — General Applicability - Ensures drivers are subject to
regulations - Required

390.15 — Accident Register - Required if Crash BASIC Investigation
is performed.

390.23/25 — Relief — Required if a carrier is claiming relief. Confirm
emergency declaration or emergency condition.

HM Compliance

Unsafe Driving

®
3,.15,.23, .25

390.3 — General Applicability - Ensures drivers are subject to
regulations - Required

390.15 — Accident Register - Required if Crash BASIC Investigation
is performed.

390.23/25 — Relief — Required if a carrier is claiming relief. Confirm

emergency declaration.

Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Following this review, you should:
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+ Cite violations;
« Identify Process Breakdowns and Remedies; and,
» Document counts for enforcement, as appropriate.

49 CFR - Accidents

An accident is an occurrence involving a CMV operating on a highway in interstate or intrastate commerce
which results in:

o A fatality (any injury which results in the death of a person at the time of the motor vehicle accident
or within 30 days of the accident).

e Bodily injury to a person who, as a result of the injury, immediately receives medical treatment
away from the scene of the accident.

e One or more motor vehicles incurring disabling damage as a result of the accident, requiring the
motor vehicle(s) to be transported away from the scene by a tow truck or other motor vehicle.

The term accident does not include:

e An occurrence involving only boarding and alighting from a stationary motor vehicle.
e An occurrence involving only the loading or unloading of cargo.
Time Period Covered in Review of Accidents

Your review of the motor carrier’s interstate and intrastate recordable accidents should cover the 365-day
period before the investigation.

Procedures to Follow to Obtain Information on Accidents

Review the accidents listed on the motor carrier’s profile and request any information the motor carrier may
have on the accidents. Additional documents from the motor carrier’s insurance company (e.g., the loss run
you requested upon making the appointment for the investigation) may also be helpful in discovering and
obtaining information about the motor carrier’s accidents.

e

nNote: You will need to ask the motor carrier whether it requires its drivers to prepare an internal
(motor carrier) document if they are involved in an accident. Oftentimes carriers do and if we do not
ask for it, we will not get it. Many motor carriers have an Accident/Loss File. Let them define for you
how they maintain accident information.

Procedures to Follow Once Interstate and Intrastate Recordable Accidents are Identified

In general, drivers who pose the highest potential safety risk should be selected first as part of the sample.
Selecting drivers should be based on drivers with the highest DSMS percentiles within each BASIC under
investigation. After the drivers with the highest DSMS percentiles are selected, the sample should include
drivers or vehicles involved in crashes, and then random selection within the applicable criteria/timeframe
for the particular Part.

Interstate and Intrastate Recordable Accident Data to Record

Record the date of the interstate or intrastate accident, accident location, driver name, vehicle information,
and whether the accident involved a fatality, an injured person taken immediately away from the scene, or a
vehicle towed due to disabling damage. These accidents are required to be recorded on the motor carrier’s
accident register.

Additionally, this data will be needed by the DA/SD in the event the motor carrier claims the accident was
not preventable. In the event the motor carrier indicates it will challenge the inclusion of an accident in its
accident rate computation, the Sl should inform the motor carrier to gather all relevant evidence on the issue
of preventability and submit that evidence to the DA/SD within five days of completion of the investigation.
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The review of non-preventable accidents should be handled as outlined in the Manager Manual.

Note: Noting whether a driver received a citation for a moving traffic violation is helpful information when
you review 49 CFR 382, Post Accident Testing, if the driver was subject to 49 CFR 382.

Information Required on a Motor Carrier’s Accident Register

You should determine whether the motor carrier’s annual accident register includes all required interstate
and intrastate recordable accident data required by 49 CFR 390.15(b)(2)(i-vi) and 390.15(b)(2).

Computation of the Motor Carrier’s Interstate/Intrastate Recordable Accident Rate

The motor carrier’s accident rate should only be recorded when you perform one of the following:
o Onsite Comprehensive Investigation;
e Onsite Focused Investigation when the Crash Indicator BASIC is at or above the threshold;

CAPRI computes the motor carrier's recordable accident rate (Factor 6) for you. However, if manual
calculation is necessary, multiply the motor carrier’s number of recordable interstate and intrastate
accidents in the previous 12 months by 1,000,000. Then divide that result by the motor carrier’s fleet
mileage during the previous 12 months. For example, a motor carrier had two recordable interstate and
intrastate accidents and a fleet mileage of 3,000,000 during the previous 12 months. The motor carrier’s
recordable accident rate is (2 X 1,000,000) / 3,000,000 which equals 0.67.

B+Bl*Bcalculation of Canadian or Mexican Accidents

All recordable accidents that occur in the United States or as part of an interstate trip to or from the United
States are counted in the interstate and intrastate recordable accident rate.

Additionally, the Sl can call the local SCT office to obtain inspection or crash data on a Mexican motor
carrier undergoing an investigation.

Discovery of Interstate and Intrastate Recordable Accidents Not on the Motor Carrier’s Profile

These accidents should be included when determining the motor carrier’s accident rate for the investigation.
You should obtain a copy of the accident information and submit the information to the DA or designee.
The information will then be forwarded to the appropriate Division Office for handling.

Discovery of Accidents on the Motor Carrier's Profile that Do Not Belong to the Motor Carrier

These accidents should not be included in the accident rate computation. Advise the motor carrier of the
error(s) and explain that they must contact DataQs to resolve the issue.

The DataQs website is located at: http://datags.fmcsa.dot.gov or (https://portal.fmcsa.dot.gov).
49 CFR 390 - Markings

To ensure the motor carrier has properly marked all of its vehicles, the SI must, if possible or available,
visually inspect the vehicles for proper markings.

49 CFR 390 - Biennial Update
Y,

A To verify that the motor carrier has submitted its biennial MCS-150 update, you should ask the motor
carrier if it has made the required update filing and verify an affirmative response. Additionally, you should
check the MCS150 date shown in Federal Motor Carrier System The Motor Carrier Management
Information System (MCMIS), Safety and Fitness Electronic Records (SAFER) system, and Query Central.
Additionally, you need to verify that the carrier has not been cited during roadside inspections and previous
compliance reviews for not having an updated MCS-150. Remember: If a motor carrier registers its vehicles
in a PRISM state, it may be exempt from this requirement. Please see 49 CFR 390.19(g) for more
information.
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PRISM States Eliminating Validating the MCS-150

The PRISM requirement to validate the MCS-150 Form before registering a vehicle is hereby

eliminated. All other PRISM requirements will remain the same. The IRP and Department of Motor
Vehicles (DMV) offices in PRISM States are no longer required to validate, at the time of registration, that
the MCS-150 information has been updated within the past year.

1.3.14.1.5.2 Part 390 - CAPRI Procedures

Once you have completed your investigation of compliance with Part 390, you should use the following
guidelines to assist in the completion of Part B - Violations Tab of the CAPRI software.

Record Violations of Part 390 Critical/Acute Regulations
Part 390 - Acute and Critical Regulations

Citation Type Description

390.15(b)(2) Critical |Failing to maintain copies of all accident reports required by the State or
other governmental entities or insurers.

Number Checked: Number of interstate recordable accidents, where the
State or other governmental entities or insurer requires a copy of the
accident report to be maintained.

390.35* Acute  |Making, or causing to make fraudulent or intentionally false statements or
records and/or reproducing fraudulent records.

False Records: In this scenario, the number checked is the number of records
checked in which false records were discovered. (Example: If you check 5
maintenance records, and you discover that a mechanic has falsified 3
maintenance reports, it would be written as 3 violations discovered of 5
records checked)

False Statements: In this scenario, the number checked is the number of
statements found to be false [Example: If you discover that a motor carrier
representative or driver has submitted a falsified document (other than
medical examiner’s certificate and records of duty status), this is generally
written as 1 violation discovered of 1 false statement checked.]

*Note: CAPRI provides multiple 390.35 violation options with specific secondary cites to specify the
type of document that has been falsified. You should select the 390.35 cite with the associated
secondary cite that identifies the document that has been falsified. This will ensure the appropriate
BASIC is affected by the violation documented on the investigation.

1.3.14.1.5.3 Part 390 - Process Breakdowns and Remedies — Applying the SMC

Once you have discovered the violations relating to Part 390, assist the carrier in becoming more compliant
to reduce the risk of violations becoming bad habits that contribute to crashes. To accomplish this, you
should apply the SMC to start the dialogue with the carrier and lead them through the self-discovery process
to improve safety compliance. The SMC is used to discover what breakdowns are occurring in the motor
carrier’s processes, why they are occurring, and identify remedies that will lead to a path of safety
compliance. For additional information on the SMC, go to General Guidelines for Using the Safety
Management Cycle (SMC) to Help Diagnose a Breakdown in Safety during an Investigation. For CAPRI
procedures, see Part B - Recommendation/Requirements on how to select and customize the Safety
Management Process (SMP) Breakdowns and Remedies.
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1.3.14.1.5.4 Part 390 - Enforcement Procedures

Once you have entered the violations discovered into Part B of CAPRI and have decided to initiate an
enforcement action for the Part 390 violations, you should use the following guidelines when submitting the
enforcement report.

Part 390 - Documentation
Documents that Should be Gathered to Initiate an Enforcement Action

o Evidence that the vehicle used falls within FMCSR jurisdiction for Part 390.

e Evidence that the driver is an employee of (or controlled by) the motor carrier.
e Evidence that the CMV was operated by the motor carrier.

e Evidence that the CMV was operated in interstate commerce on a specific date.
e Evidence that a violation of Part 390 occurred.

Some Examples of Documents that May be Used to Prove Violations of Part 390

e Statement from motor carrier official, driver or other person responsible for compliance with Part 390.
See Illustration E-2.

o Driver’s RODS, and corresponding shipping paper/bill or lading.

e Vehicle registration showing GVWR, or other documentary evidence, proving that the vehicle was
subject to Part 390.

e Copies of documents required by Part 390 that are falsified.

e Photographs of CMV or other photographs that support violation. See Illustration E-1.

This list is not meant to limit you to specific documents, as there are many motor carrier documents that
could be used to support a violation. You may utilize other documents to prove a violation.

Part 390 - Enforcement Action Against Drivers

Considering an Enforcement Action Against a Driver

You should consider enforcement action against a driver for violating:

e 390.17 - Operating a CMV while using additional equipment and accessories that decrease the
safety of operations.

¢ 390.35 - Making or causing to make a fraudulent or intentional false statement on an application,
certificate, report, or record, and from falsifying, reproducing, or altering any original supporting
document. 1.3.14.1.6 Part 391 - Driver Qualifications

1.3.14.1.6 Part 391 — Driver Qualifications
1.3.14.1.6.1 Part 391 - Investigative Procedures

In your review of compliance with Part 391, you should use the following guidelines to assist in your
investigation of motor carriers both of property (including placardable hazardous material) and passengers.

Part 391 — Red Flag Violations

Part 391 - Driver Lists

Part 391 - Determine DQ File Sample
Part 391 - Select DQ Files

Part 391 - Review DQ Files

Part 391 - DQ Problems
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Procedures to Follow During an Investigation of 49 CFR 391

If you are assigned an Onsite Comprehensive Investigation, your investigation of Part 391 should consist
of:

e Ensuring you have an accurate a driver roster
e Sampling DQ files

o Selecting files

e Reviewing files.

If you are assigned an Onsite Focused Investigation or [ SEISIMERIOffsite Investigation, your
investigation should include an examination of the applicable parts and subparts for each BASIC that you
are investigating. The table below identifies each BASIC by Part 391 and includes guidance on whether the
investigation should include a review of the full part or subpart. The table also includes additional guidance
on when each is required or should be considered based on investigative findings.

® full review of part
% partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

BASIC Part 391 Description

Driver Fitness - Required: Driver Fitness BASIC
Controlled x 391.23 (d-m) - Controlled substance and alcohol program driver
Substances/Alcohol 23(d-m), .41- background checks and carrier responsibilities -Required
45 391.41, .43, .45 — Physical Qualification for Drivers - Specific to
controlled substances and alcohol issues - Required if driver tested
positive.
VVehicle Maintenance|® 391.13 — Responsibilities of drivers — Consideration when the profile
13 shows evidence of cargo issues related to knowledge and application
of the cargo securement rules (393.100-.136). Use “1 of 1” violation
citation logic.
HOS Compliance  |® 391.21 — Application for Employment — Consideration in those cases

21 41 43 |where multiple employers may be contributing to the HOS
T Compliance BASIC.

391.41 — Physical Qualifications of Drivers — Consideration in those
cases where physical qualifications may be impacting the HOS
Compliance BASIC.

391.43 — Medical Exam - Consideration in those cases where
physical qualifications may be impacting HOS Compliance BASIC.

The Investigator is not required to sample in these areas of
consideration; the purpose is to have some other investigative options
and documents to examine to better identify process breakdowns.
Sampling, in accordance with the Driver Fitness BASIC, is not
required, since it is not the BASIC under investigation. If the Sl does
choose to sample in these partial areas, the sample should be
consistent with the BASIC under investigation, in this case, the HOS
Compliance BASIC.

Example: A review of 391.21 would be conducted, if the SI had
reason to believe the driver had driven for another motor carrier, by
discovering a recent inspection in DSMS or other related evidence. In
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this case, the SI might want to examine the Employment Application
for that particular driver.

HM Compliance

Unsafe Driving % A review of the driver qualification regulations should be

a consideration, if there is evidence on the profile that might show a
link between driver gqualification issues and unsafe driving behaviors.
Examination and sampling of the driver qualification file is not
required, unless the Investigator has reason to believe that there is a
relationship between the two.

Example: A medical examiner’s certificate and long form (if
available) may be useful to check when drivers have committed
multiple lane change, reckless driving, improper turning, or following
too close violations, cited on Carrier SMS, to see if there is a medical
issue related to the unsafe driving violations.

Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Following this review, you should:
e Cite violations;
o Identify Process Breakdowns and Remedies; and,
o Document counts for enforcement, as appropriate.
Part 391 — Red Flag Violations

A key aspect of the investigation process is the driver’s role in carrier safety. Data has shown that unsafe
driver behavior is a major contributor to the CMV crash problem. The carrier’s responsibility for hiring,
training, and supervising safe drivers is also a factor. As a result, the focus of the investigation process is
not only on enforcing regulations related to driver behavior, but also on carrier enforcement and education
regarding their responsibilities for driver compliance. The drivers with Red Flag Violations investigation
process ensures that certain roadside violations, designated as Red Flag Violations due to their nature and
severity, and the drivers receiving these violations, are examined and addressed in conjunction with motor
carrier investigations.

As part of the CAIR process, a review of the motor carrier’s SMS record for the presence of drivers with
Red Flag Violations is part of every motor carrier-based investigation. Prior to any investigation, you
should review drivers with Red Flag Violations (regardless of the motor carrier’s BASIC status) that have
occurred in the previous 12 months, and should request documents to confirm these drivers with Red Flag
Violations have been corrected. A complete list of the Red Flag Violations can be found in Appendix G.
Part 391 Red Flag Violations include:

BASIC FMCSR Part Violation Description

Driver Fitness 391.11 Unqualified driver.

Driver Fitness 391.11(b)(5) Driver lacking valid license for type vehicle being operated.
Driver Fitness 391.11(b)(7) Driver disqualified from operating CMV.

Driver Fitness 391.15(a)-SIN’ Driving a CMV while disqualified. Suspended for safety-related

" ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
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or unknown reason and in the state of driver’s license issuance

Driver Fitness 391.15(a)-SOUT’  |Driving a CMV while disqualified. Suspended for a safety-
related or unknown reason and outside the driver's license state
of issuance.

Once the Red Flag Driver(s) and violations are identified, you must validate if the violation has been
corrected through requesting relevant documentation and interviewing the motor carrier and/or driver. For
each Red Flag Violation, the investigative responsibility is broken down into three areas:

Has the Red Flag Violation been corrected or is it continuing?

If corrected, was the correction timely? (Did the driver operate between the time of the violation
and when it was corrected)?

3. Knowledge and Willfulness

a. Did the motor carrier know or should the motor carrier have known of this Red Flag
Violation?

b. Did the driver fail to inform the employing motor carrier of the Red Flag Violation?
Part 391 - Driver Lists
A Request for a Driver List Should Include the Following

If a driver list was not requested before the investigation or during the opening interview, you should
request a list of drivers employed in the last 12 months, and the date they were hired and/or terminated. The
list will need to be verified. You should verify the accuracy and completeness of the list by reviewing the
company profile, payroll records, dispatch records, bills of lading, and/or other transportation or shipping
documents.

Ensuring you have an accurate driver roster

Do not accept a carrier-provided driver roster as your only source. You may find names not listed on
the roster by examining other records such as dispatch records, payroll, fuel cards, insurance
documents, consortium information, and any other documentation that might include driver
information. By reviewing the carrier’s profile, past roadside inspections, the NAS tool, and other
FMCSA internal systems, you may be able to identify additional drivers not included in the provided
roster that has been used by the carrier. Additional information may be discovered by asking open-
ended questions of existing and terminated drivers. Do not forget to include part-time drivers who may
be discovered as multiple-employer drivers.

Part 391 - Determine DQ File Sample
Sampling Requirements for the Minimum Number of DQ Files to be Reviewed

You must follow the sampling requirements for the minimum number of DQ files as set forth below based
on their current number of driver positions:

Minimum number of DQ Files

when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.
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CFR Parts - Part 391 - DQ Files

Considerations: Select Driver Qualification files for drivers with the highest percentiles within the BASIC
requiring an investigation and drivers who were involved in recordable crashes.

Onsite _Offsite CBI

# of Drivers # of DQ # of Drivers | # of DQ # of drivers Sample Size:
Subject to the Files to Subject to Files to involved in # of DQ Files
FMCSR Review the FMCSR | Review recordable crashes | to Review

1-5 All 1 1 1-5 All

6-25 5 2 2 6-25 5

26-50 8 >3 3 26-50 8

51-90 13 51-90 13

91-150 20 91-150 20

151-280 32 151-280 32

281-400 50 281-400 50

401-500 68 401-500 68

501-1,200 80 501-1,200 80
1,201-3,200 125 1,201 and above 125
3,201-10,000 200 Sample Selection: Select from drivers
10,001-35,000 315 involved in crashes.

35,001-150,000 500

Part 391 - Select DQ Files
Selecting the Driver’s Files Once the Sample Size has been Determined

Select drivers with the highest percentiles for the driver-related BASICs being investigated according to
DSMS, which can be accessed using SMS Online. On the page for the motor carrier being investigated,
click on the Driver Tab to obtain a list of drivers who have operated for that motor carrier and each driver’s
related DSMS performance percentiles in each BASIC. Sample from those drivers with the highest
percentile rankings within the BASIC being investigated down to the 50th percentile. The driver sample
should include currently employed drivers. There are also circumstances where you need to select drivers
recently terminated by the motor carrier. This practice is acceptable if properly articulated in Part C. If this
does not produce enough drivers to reach the required sample size for the BASIC, then as additional criteria
the Sl should select drivers who have been involved in crashes, and then select drivers with high violation
rates.

You have some flexibility and discretion in this selection process and should use your best judgment, for
example, if two drivers have Driver Fitness BASIC percentiles that are very close to each other, but one has
been involved in one or more crashes, then you could decide to include the driver who has been involved in
crashes, regardless of which driver has the higher BASIC percentile rank. These deviations should be
explained in Part C.

Note: Drivers with Red Flag Violations may not have poor DSMS percentiles; therefore, a driver with Red
Flag Violations may not necessarily be selected for sampling related to the BASIC under investigation.
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Regardless of whether the driver is selected for sampling during a motor carrier investigation, drivers with
Red Flag Violations should be examined and the Red Flag Violations addressed. Drivers are held
accountable for safe practices across all motor carriers throughout their employment.

Steps to Take if the Minimum Number of DQ Files Cannot be Reviewed

There will be instances where you will not be able to review the minimum number of required documents.
If this happens, you must explain, in Part C of the investigation report, why you did not meet your sample.
You must also explain, in Part C, if you exceed the required sampling beyond the number set forth in the
chart above.

Part 391 - Review DQ Files
Complete a comprehensive investigation of the driver qualification process

The process should include interviews with management, employees, drivers, and agents. The carrier’s
hiring process should be investigated as it may lead the discovery of violations. Examples of some
guestions to ask include:

» Does it conduct background investigations?

» What qualifications does it require?

* Does it require a minimum number of years with experience driving a CMV?
* Does it have an in-house driver training program?

DQ File Documents that Should be Reviewed

The motor carrier is required to prepare and maintain DQ files in accordance with Section 391.51(b)(1-8).
Below you will find guidance when reviewing each DQ file document:

o Employment Application -You should ensure the employment application contains all the
elements required by Section 391.21(b), all fields are completed or noted as non-applicable, and the
application is signed by the driver/applicant.

o0 Note: Applications for drivers of vehicles requiring CDLs (Part 383) must show previous 10
years employment history.

e Previous Employment History Inquiry - You should ensure the motor carrier has contacted the
driver’s/applicant’s previous employers, by means of either written document or noting
employment verification by telephone, within 30 days of date of hire. The motor carrier must make
a good faith effort to contact the driver’s/applicant’s previous employers regarding employment
history, and document its good faith effort.

o Copy of Driver’s License History Inquiry - You should ensure the motor carrier has contacted
each state agency where the driver/applicant holds an operator's license, AND obtained a copy of
the driver’s license history for the previous 3 years within 30 days of date of hire.

¢ Road Test/Certificate or Equivalent (Copy of Valid CDL) - You should ensure the motor carrier
has performed a road test for each driver/applicant on a company vehicle, documented the results of
the road test, and issued a road test certificate. The motor carrier may accept a copy of a valid CDL
in lieu of the road test/certificate requirement.

o Medical Examiner’s Certificate - You should ensure the motor carrier has obtained a current copy
of the driver’s medical examiner’s certificate. While reviewing the driver’s medical examiner’s
certificate, you may have the prior medical examiner’s certificate available in the DQ file, which
will allow you to ensure the driver’s medical qualifications did not lapse. This is also a good time to
ensure that the medical certificate has not been altered or falsified. If you determine there was a
lapse, ensure the driver did not drive in interstate commerce while he/she was not medically
qualified.
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0 Note: If the driver’s medical examination report (AKA “The Long Form”) is available in the
DQ file, you should ensure the driver meets the medical qualification requirements, as defined
in Section 391.41(b)(1-13). If you discover that a medical examiner qualified a driver, and that
driver did not meet the medical qualification requirements defined in Section 391.41(b)(1-13),
you should inform the motor carrier official that the driver does not meet the medical
qualification requirements defined within Part 391, and use of the driver is in violation of the
FMCSR. You should additionally notify the motor carrier official of the need to have the driver
medically requalified. You will need to document, in Part C of the investigation report, that you
have notified the motor carrier official, in the event the motor carrier continues use of a
medically unqualified driver.

1«0+l In lieu of a medical certificate, the Mexican Licencia Federal and the Canadian CDL serve
as proof that a driver is physically qualified. Check the company profile records to verify if any
driver(s) have been placed OOS for an invalid Mexican Licencia Federal or Canadian CDL (ask the
carrier official why the license was invalidated).

I+l RESTRICTION - Canadian Provinces and Territories have added a Code “W” restriction on the
licenses of a Canadian driver who has a medical condition that prohibits the driver from operating in the
United States. If a Canadian driver is found operating in the United States with a “W?” restriction on his/her
license, the driver should be cited for a violation of 49 CFR Part 391.15(a) and placed out-of-service for
operating in violation of the restriction.

The Provincial Canadian Commercial Driver’s License Reference Guide can be viewed through the
following link: Canadian Commercial Driver’s License Reference Guide

Verification of information on a Canadian CDL can be accomplished through contacts that are located on
the Knowzone link at: Verification of information on a Canadian CDL can be accomplished through
contacts

e Annual Review of Driver Record Inquiry (AKA Annual Driver’s License Check) - If the driver
has been employed a year or more, you should ensure the motor carrier has requested and obtained
a copy of the annual driver’s license check from the state agency where the driver holds a license.

e Annual List/Certification of Violations of Motor Vehicle Laws - If the driver has been employed
a year or more, you should ensure the motor carrier has requested and obtained the annual
list/certification of violations of all motor vehicle laws (except parking) from each driver.

¢ Annual Review of Driver’s Qualification - If the driver has been employed a year or more, you
should ensure the motor carrier has performed the annual review of the driver, and has a document
reflecting the annual review was performed.

0 Note: As you perform your investigation, you may wish to advise the motor carrier to
perform the Annual Review for each driver, after obtaining and reviewing the Annual
Driver’s License Check and the Annual List/Certification of Violations of Motor Vehicle
Laws. By performing the Annual Review in this manner, the motor carrier will ensure the
Annual List/Certification of Violations of Motor Vehicle Laws, submitted by the driver,
reflects the same data as the Annual Driver’s License Check obtained from the state of
license.

n Proper Citations: You must determine whether the document was never prepared, or that the
document was prepared and not maintained, before you can choose the correct citation.

Part 391 - DQ Problems
Steps to Take if Substantial Noncompliance is Discovered

You may expand your sampling and select additional DQ files to establish the degree and extent of
noncompliance. This will also allow you to determine whether enforcement action is appropriate for the
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noncompliance you discovered in this Part. If you do expand your sampling for Part 391, you must
explain why in Part C of the investigation report.

Steps to Take if it is Discovered that a Driver was Placed OOS During a Roadside Inspection for a DQ
Violation

Verify that the motor carrier has corrected any driver OOS violations from a roadside inspection in the
previous 12 months [e.g., 391.11(b)(1), 391.11(b)(5), 391.15(a)-SIN?, 391.15(a)-SOUT?, and 391.49(i)],
and verify whether the driver complied with the OOS order.

1.3.14.1.6.2 Part 391 - CAPRI Procedures

Once you have completed your investigation of compliance with Part 391, you should use the following
guidelines to assist in the completion of Part B - Violations Tab of the CAPRI software.

Citing a Violation where the Carrier Fails to have a DQ File on a Specific Driver

Section 391.51 requires a motor carrier to maintain a DQ file for each driver it employs, and Section
391.51(b) (1-8) specifies all documents that must be included within the DQ file. For that reason, it is
recommended you cite DQ file violations under the individual document cites listed within Section
391.51(b) (1-8).

Citing a Violation of a False Medical Certificate

All false medical violations cited during an investigation should be cited as a violation of Section 390.35
with a secondary cite of Section 391.45. As in this case, the violation should be - "Fraudulently or
intentionally making a false entry on a required medical examiner's certificate."

i+l Citing a Violation of a Mexico-Domiciled Motor Carrier Operating a CMV with a GVWR Between
10,0011bs. and 26,000Ibs. without a Mexican Licencia Federal

Mexico-domiciled drivers operating in violation of 49 CFR 391 should be cited for a violation of 49 CFR
391.11(b)(5).

Recording Violations of Part 391 Critical/Acute Regulations
You should record the number checked as follows:
Part 391 - Acute and Critical Violations

Citation Type Description

391.11(b)(4) |Acute Using a physically unqualified driver.

Number checked: Number of interstate drivers sampled and required
to be physically qualified.

391.15(a) Acute Using a disqualified driver.

Number checked: Number of interstate drivers sampled and required
to be qualified.

391.45(a) Critical Using a driver not medically examined and certified.

8 ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.

Page | 119




eFOTM Compliance Manual 24" February, 2016

Number checked: Number of interstate drivers sampled and required
to be medically certified.

391.45(b)(1) (Critical Using a driver not medically examined and certified during the preceding
24 months.

Number checked: Number of interstate drivers sampled and required
to be medically certified.

391.51(a) Critical Failing to maintain a driver qualification file on each driver employed.

Number checked: Number of interstate drivers sampled and required
to have a driver qualification file.

391.51(b)(2) [Critical Failing to maintain inquiries into driver's driving record in driver’s
qualification file.

Number checked: Number of interstate drivers sampled and required
to maintain a driver’s driving record in their driver qualification file
per 391.23(a) (1).

391.51(b)(7) |Critical Failing to maintain medical examiner's certificate in driver's qualification
file.

Number checked: Number of interstate drivers sampled and required
to maintain a medical examiner’s certificates in their driver
qualification file per 391.41(a).

Recording Violations of Part 391 ESM/Fundamental Regulations

ESM/Fundamental Violations are not Acute or Critical Violations, but they are subject to the same policy
and procedures related to required enforcement action and will not impact the motor carrier’s formal safety
rating. If enforcement action is not taken, it must be documented, in the Part C of the investigation, to
explain why enforcement was not initiated.

e Violations of Fundamental regulations are those where noncompliance is so severe, that they
require immediate corrective action by a carrier, regardless of its overall safety posture.

e Violations of ESM regulations are associated with elements of safety management controls
necessary to operate. Discovery of violations in at least 10% of the records checked would result in
a Serious Violation.

Part 391 - ESM and Fundamental Violations

Citation Type Description

391.11(b)(5) Fund Using a driver without a currently valid
motor vehicle operator’s license or permit

391.23(a) ESM Failing to investigate a driver’s
background

1.3.14.1.6.3 Part 391 - Process Breakdowns and Remedies — Applying the SMC

Once you have discovered the violations relating to Part 391, assist the carrier in becoming more compliant
to reduce the risk of violations becoming bad habits that contribute to crashes. To accomplish this, you
should apply the SMC to start the dialogue with the carrier and lead them through the self-discovery process
to improve safety compliance. The SMC is used to discover what breakdowns in the motor carrier’s
processes are occurring, why they are occurring, and identify remedies that will lead to a path of safety
compliance. For additional information on the SMC, go to the General Guidelines for Using the Safety
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Management Cycle (SMC) to Help Diagnose a Breakdown in Safety during an Investigation section. For
CAPRI procedures, see Part B - Recommendation/Requirements on how to select and customize the SMP
Breakdowns and Remedies.

1.3.14.1.6.4 Part 391 - Enforcement Procedures

Once you have entered the violations discovered into Part B of CAPRI and have decided to initiate an
enforcement action for the Part 391 violations, you should use the following guidelines when submitting an
enforcement report for Part 391 violations.

Part 391 - Guidelines for Enforcement of Red Flag Violations

The decision to initiate enforcement action may take into consideration, but not be limited to, factors such
as: whether the State has already initiated enforcement action (i.e., citation); if the violation was corrected
in a timely manner; or if the violation continued, or was repeated.

Determining enforcement against the carrier for violations committed by the employed driver is a separate
process from enforcement against the driver. The carrier’s awareness of the violations and its
responsibilities for controlling them should be considered in enforcement decisions. The decision to pursue
carrier enforcement for a driver with Red Flag Violations may take into consideration, but not be limited to,
awareness, and knowledge and willfulness of the carrier with respect to the driver violations. As with any
carrier violations meriting enforcement, these violations are subject to an assessment of Process
Breakdowns and Remedies for the associated BASIC.

Driver vs. Carrier Enforcement

The Manager should be consulted before pursuing enforcement against the driver, if either a citation had
been issued roadside, or the driver is not currently employed by the carrier.

Enforcement against the carrier:

o Considered in cases where there is proof that the violation was repeated when the carrier had
knowledge (or should have had knowledge) of the violation and could have prevented its
recurrence.

e Should be pursued in cases where the carrier knowingly directed the driver to commit or repeat the
violation.

Part 391 - Red Flag Violations

o For Red Flag Violations which were originally cited for operating while disqualified [391.11(b)(7),
and 391.15(a)-SIN®, 391.15(a)-SOUT®], enforcement normally depends on whether the
disqualification was for a safety-related reason.

o NOV isan option for 391.11(b)(5), as long as they are immediately correctible and readily
verifiable.

o If there was no original enforcement on the Red Flag Violation at the roadside, you will normally
issue an NOC (or NOV in the case of the two violations listed above). If there already was a
citation, then you should consult with the Manager before initiating enforcement against the driver.

® ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license being
suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor carriers
when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had impacted the
Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended” to indicate
whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.
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Part 391 - Documentation
Documents that Should be Gathered to Initiate an Enforcement Action
You should gather documentation to initiate an enforcement action, which establishes the following:

e The vehicle used falls within FMCSR jurisdiction for Part 391.
e The driver is an employee of (or controlled by) the motor carrier.
e The CMV was operated by the motor carrier in interstate commerce on a specific date.

e Aviolation of Part 391 occurred.
Some Important Issues to Remember when Documenting Violations of Part 391

o When considering enforcement for a violation that charges the motor carrier with using a driver not
physically examined, it is best to obtain a statement from the driver affirming that fact.

e Best practice requires that you obtain statement(s) from motor carrier officials affirming that the
required documents were not in the DQ file or that these documents do not exist. Such statements
rebut subsequent motor carrier arguments that it had such documents, but that you did not ask the
motor carrier to produce them during the investigation. See Illustration E-2.

o Be sure that the language used to describe the violation in the investigation, in the case report and in
the NOC, is the same; for example, a violation cited in the investigation for “failing to maintain”
the driver’s state driving record abstract should not be described in the case report as “failing to
make an inquiry” from the state licensing agency.

Precautions that Should be Taken when Preparing a Statement for Carriers Who Do Not Have the
Appropriate Records

The preparation of written statements requires time, accuracy and specific requests for production of
records. Listed below are a few precautions that should always be considered when preparing such
statements.

¢ In the event the motor carrier officials or their agents will not sign a statement, it should be
prepared, and read to a responsible carrier official. His/her oral acknowledgment of the accuracy of
the statements contained therein should be obtained. The original of the statement, whether signed
or not, is included as part of the evidence in the case.

¢ In addition to the foregoing precaution, you should, to the extent possible, interview the drivers
whose medical certificates are not in the carrier's files to determine whether they have been
examined and, if so, when, where, and by whom. You should obtain the driver’s signed statement,
if possible. Again, if the driver refuses to sign the prepared statement, you should get that driver’s
oral acknowledgment of the accuracy of the statement. This statement should then be included as
part of the evidence in the case.

o Inselecting Part 391 violations to document, it is good practice to submit several violations with
reference to each driver. These separate violations should be at intervals of a week or more. This
helps to rebut a defense argument that the violations were accidental or isolated. Additionally, you
should take notes showing the number or approximate number of days the driver had driven for the
motor carrier while in violation of Part 391.

e QOccasionally, you may be unable, by any means, to determine which driver moved a particular
shipment. When the motor carrier has none of the required Part 391 documents and certificates, and
you cannot identify the driver on a specific movement through the use of motor carrier, shipper or
State records, you can still document the violation for enforcement by listing the names of all
drivers employed by the carrier on the date of the shipment. Incidentally, this listing of all drivers
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on a specific date can also be used in connection with counts for failing to maintain drivers' records
of duty status (395.8(k)(1)) or for failing to maintain daily vehicle inspection reports (396.11(c)(2)).

o Problems often encountered during civil enforcement proceedings involve the carrier’s belated
submission of records. In such instances, the carrier will claim that it had the records all along, and
that it simply could not locate the records. Carriers have also been known to backdate records,
therefore, it is imperative that you conduct your investigation in accordance with the above
guidelines and obtain a written statement, as shown in Illustration E-1.

Some Examples of Documents that May be Used to Prove Violations of Part 391
e Examples of documents to support your discovered violations are listed below.

e Statement from motor carrier official, driver or other person responsible for compliance with Part
391.

o DQ Worksheet, verified by motor carrier official or other person responsible for compliance with
Part 391.

e Driver’s RODS and corresponding shipping paper/bill of lading.

e Vehicle registration showing GVWR or other documentary evidence proving that the vehicle was
subject to Part 391.

o If copies of documents/certificates required by Part 391 were unavailable or do not exist, obtain a
statement from the motor carrier attesting to missing documents or utilize CAPRI DQ Worksheet
and have motor carrier verify lack of documents.

o Certified documents from State agencies.
o Photographs that support the violation.

This list is not meant to limit you to specific documents, as there are many motor carrier documents that
could be used to support the violation. You may utilize other documents to prove the violation.

Part 391 - Enforcement Action Against Drivers

Considering an Enforcement Action Against a Driver

You should consider enforcement action against a driver for violating:
e 391.11 - Unqualified driver*
e 391.11(b) (5) - Driving without a currently valid motor vehicle operator's license or permit.*
e 391.11 (b) (7) - Driver disqualified from operating CMV*

e 391.15(a))-SIN™ - Driving a CMV while disqualified. Suspended for safety-related or unknown
reason and in the state of driver’s license issuance*

e 391.15(a)-SOUT™ - Driving a CMV while disqualified. Suspended for a safety-related or unknown
reason and outside the driver's license state of issuance*

0 ASPEN was modified in response to stakeholder feedback that indicated many disqualified driver violations were based on a driver’s license
being suspended for a non-safety related reason such as failing to pay a parking ticket and that these suspensions were often undetectable by motor
carriers when doing required background or annual checks of a driver’s driving record. These violations, once uploaded to the MCMIS, had
impacted the Driver Fitness BASIC and the Red Flag Violation process. The FMCSA modified ASPEN to break out “operating while suspended”
to indicate whether the suspension was safety or non-safety based and whether or not the carrier had the capacity to know about the suspension.

During an investigation of a motor carrier the investigator must examine all Red Flag violations that are designated on that motor carrier’s record.
The violations that result in a Red Flag Violation have changed. Only safety-related “operating while suspended” violations, 391.15a-SIN, 391.15a-
SOUT, 383.51a-SIN and 383.51a-SOUT, result in a Red Flag Violation. Non-safety related “operating while suspended” violations still appear on
the motor carrier’s record and are used in SMS, but they will not be considered Red Flag Violations.
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e 391.45 - Fraudulently or intentionally making a false entry on a required medical examiner's
certificate

(*) denotes Red Flag Violation
1.3.14.1.7 Part 392 — Driving of Motor Vehicles

1.3.14.1.7.1 Part 392 — Investigative Procedure

When determining compliance with Part 392, you should use the following guidelines to assist in your
investigation of motor carriers of property (including placardable HM) and passengers.

Procedures to Follow during an Investigation of Part 392

Part 392 — Red Flag Violations

Reviewing Compliance with Part 392

Verifying if a Motor Carrier is Operating within the Scope of its Authority as it Relates to its Operations as
a Common or Contract Motor Carrier

Difference Between Operating Without Operating Authority and Operating Beyond the Scope of Operating

Authority

1.3.14.7.7.1.1 Procedures to Follow during an Investigation of Part 392
If you are assigned an Onsite Comprehensive Investigation, your investigation should consist of:

e The existence of extended runs

e Load securement procedures

e Safe driving procedures

o Driver use of alcohol and drugs

e The presence of radar detectors

e Operating authority requirements

e Transporting unauthorized passengers

o Prohibition against texting

e Hand-held mobile telephone usage

e Stopping at railroad crossings with certain Hazardous Materials

If you are assigned an Onsite Focused Investigation or | BSGISIAIESNOffsite Investigation, your
investigation should include an examination of the applicable parts and subparts for each BASIC that you
are investigating.

e The table below identifies each BASIC by Part 392 and includes guidance on whether the
investigation should include a review of the full part or subpart.

e The table also includes additional guidance on when each is required, or should be considered,
based on investigative findings.

® full review of part
® partial review of part (relevant subpart is indicated by the number below the symbol, e.g., .21, .23, etc.)

BASIC Part 392 Description
Driver Fitness x 392.3 — Il and Fatigued Driver — Consideration when ill and
3,.9(3)(a) fatigued driving is evident on the profile. Investigator should

examine if violations may be related to a medical issue.
392.9a (a) Authority — Required as part of the CAIR process.
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Controlled ® 392.9a (a) Authority — Required as part of the CAIR process.

Substances/Alcohol | 9(a)(a)

Vehicle * 392.2 — Applicable operating rules — Consideration when the

Maintenance 2.9 62, profile shows evidence of 392.2 Cargo-Related violations. Use
9(a)(a) “1 of 1” violation citation logic.

392.9 — Inspection of cargo — Consideration when the profile
shows evidence of 392.2 Cargo-Related violations. Use “1 of 1”
violation citation logic.

392.62 — Safe operation or buses — Consideration when
evidence of violation exists on the profile.

392.9a (a) Authority — Required as part of the CAIR process.

HOS Compliance ® 392.3 — Il and Fatigued Driver — Consideration when ill and
3, .6, .9(a)(a) fatigued driving is evident on the profile. Investigator should
T examine if violations may be related to a medical issue.

392.6 — Schedules to conform with speed limits, useful check
when drivers are recording HOS activities that could not be
completed in conformance with speed limits, within the HOS
examination — Required.

392.9a (a) Authority — Required as part of the CAIR process.

HM Compliance ® 392.2 — Applicable Operating Rules — Required if state or local
2 routing laws are applicable to the motor carrier under
investigation. Use “1 of 1” violation citation logic.

Unsafe Driving . A review of the profile is required for evidence of unsafe
driving practices. Review CDLIS checks and other related
background information to address unsafe driving practices. Use
“1 of 1” violation citation logic.

392.9a (a) Authority — Required as part of the CAIR process.

‘Note: The Crash Indicator BASIC is not listed in the table, since the scope of these investigations may vary,
depending on the specific circumstances. See the Crash Indicator BASIC section for guidance.

Following this review, you should:
e Cite violations;
o Identify Process Breakdowns and Remedies; and,
o Document counts for enforcement, as appropriate.
1.3.14.7.7.1.2 Part 392 Red Flag Violations

A key aspect of the investigation process is the driver’s role in carrier safety. Data has shown that unsafe
driver behavior is a major contributor to the CMV crash problem. The carrier’s responsibility for hiring,
training, and supervising safe drivers is also a factor.

e Asaresult, the focus of the investigation process is not only on enforcing regulations related to
driver behavior but also on carrier enforcement and education regarding their responsibilities for
driver compliance.

The drivers with Red Flag Violations investigation process ensures that certain roadside violations,
designated as Red Flag Violations due to their nature and severity, and the drivers receiving these
violations, are examined and addressed in conjunction with motor carrier investigations.
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As part of the CAIR process, a review of the motor carrier’s SMS record for the presence of drivers with
Red Flag Violations is part of every motor carrier-based investigation.

e Prior to any investigation, you should review drivers with Red Flag Violations (regardless of the
motor carrier’s BASIC status) that have occurred in the previous 12 months and should request
documents to confirm that these drivers with Red Flag Violations have been corrected.

o A complete list of the Red Flag Violations can be found in Appendix G. Part 392 Red Flag
Violations include:

BASIC FMCSR Violation Description

Controlled 392.4(a) Driver possesses, uses, or is under the influence of controlled
Substances/Alcohol substance(s).

Controlled 392.5(a) Driver possesses, uses, or is under influence of alcohol less than
Substances/Alcohol 4 hours prior to duty.

Once the Red Flag Driver(s) and violations are identified, you must validate if the violation has been
corrected, through requesting relevant documentation and interviewing the motor carrier and/or driver.

For each Red Flag Violation, the investigative responsibility is broken down into three areas:
1. Has the Red Flag Violation been corrected, or is it continuing?

2. If corrected, was the correction timely? (Did the driver operate between the time of the violation
and when it was corrected)?

3. Knowledge and Willfulness

a. Did the motor carrier know, or should the motor carrier have known, of this Red Flag
Violation?

b. Did the driver fail to inform the employing motor carrier of the Red Flag Violation?
1.3.14.7.7.1.3 Reviewing Compliance with Part 392
You will probably find yourself limited during your investigation of compliance with Part 392.

Most of the violations of this Part are generally found at the roadside. Review of compliance with Part 392
covers the 365-day period prior to the date of the investigation or since the last investigation, if the period is
less than 365 days.

¢ Violations of the regulations in Part 392 found on the company’s profile or on roadside inspection
reports must not be cited on the investigation report.

o Violations of Part 392 found during the review are cited for however many violations are found.
Finding new Part 392 violations

Part 392.6 states that no motor carrier shall schedule a run between points in such period of time as would
necessitate the CMV being operated at speeds greater than those prescribed by the jurisdiction in or through
which the CMV is being operated. The following is a list of documents that should be reviewed to confirm
that the motor carrier is not in violation of 392.6:

e ltinerary, schedules, dispatch records
e Drivers’ RODS

e Maintenance Records

e Advertised Schedules

e Permits

e E-ZPass records
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o GPS/ELD type systems that track speeding violations.
The following are tasks that should be performed during unsafe driving investigations:
Driver Interviews

Dispatcher Interviews.

There are times when a 392 violation cited roadside can lead to other areas in which the motor carrier is not
in compliance. Violations relating to erratic driving (failure to comply with traffic control, improper lane
changes) could be a direct result of a motor carrier’s hiring procedures or lack of vetting at the time of
hiring. Speeding violations can be an indication of HOS violations.

1.3.14.7.7.1.4 Verifying if a Motor Carrier is Operating within the Scope of its Authority as it Relates
to its Operations as a Common or Contract Motor Carrier

Section 4303 of the Unified Carrier Registration Act prohibits FMCSA from registering carriers as a
common or contract carrier, and further prohibits FMCSA from making a distinction on whether the carrier
would have been classified as a common or contract carrier; the Agency is not enforcing the distinction
between common and contract carrier status. Therefore, until the IT Operations Division can update the
L&I System to reflect this change, and as long as the L&I System shows the carrier as having either
common or contract authority, the motor carrier is in compliance.

1.3.14.7.7.1.5 Difference between Operating Without Operating Authority and Operating Beyond the
Scope of Operating Authority

There are three distinct types of operating authority for U.S. domiciled motor carriers of property,
passengers, and HHG.

Operating without the proper type of operating authority is considered “operating without operating
authority.” A motor carrier, therefore, is considered to be operating without operating authority [49 CFR
section 392.9a (a)(1)] when the motor carrier does not possess the required type of active operating
authority; for example, a company with active property operating authority would be operating without
authority if the company transported either passengers or HHG for compensation in interstate commerce.

B+l A Mexico-domiciled motor carrier granted operating authority under 49 CFR 368 that provides
transportation beyond the United States-Mexico municipal commercial zones is operating outside the scope
of its operating authority [49 CFR 392.9a(a)(2)]. A Mexico-domiciled motor carrier granted operating
authority under 49 CFR 365 that provides point-to-point transportation in the United States is also operating
outside the scope of its operating authority.

1.3.14.1.7.2 Part 392 — CAPRI Procedure

Once you have completed your investigation of compliance with Part 392, use the following guidelines to
assist in the completion of Part B - Violations Tab of the CAPRI software.

Recording Violations of Part 392 Critical/Acute Regulations
Record the number checked as follows:
Part 392 — Acute and Critical Regulations

Citation Type Description

392.2 Critical Operating a motor vehicle not in accordance with the laws, ordinances, and
regulations of the jurisdiction in which it is being operated.

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.

392.4(b) Acute Requiring or permitting a driver to drive while under the influence of, or in
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possession of, a narcotic drug, amphetamine, or any other substance capable of
rendering the driver incapable of safely operating a motor vehicle.

Note: Enforcement action is required when the motor carrier had knowledge
of the violation.

Number checked: Number of drivers who were found to be under the
influence of, or in possession of, a narcotic drug, amphetamine, or any
other substance capable of rendering the driver incapable of safely
operating a motor vehicle.

392.5(b)(1) | Acute Requiring or permitting a driver to violate 392.5(a), which provides that no
driver shall use alcohol or be under the influence of alcohol, within 4 hours
before going on duty or operating, or having physical control of, a commercial
motor vehicle; or have any measured alcohol concentration or detected
presence of alcohol, while on duty, or in physical control of a commercial
motor vehicle.

Note: Enforcement action is required when the motor carrier had knowledge
of the violation

Number checked: Number of drivers found to have been under the
influence of or in possession of, an intoxicating beverage.

392.5(b)(2) | Acute Requiring or permitting a driver to be on duty or operate a commercial motor
vehicle if, by the driver’s general appearance or conduct or by other
substantiating evidence, the driver appears to have used alcohol within the
preceding 4 hours.

Number checked: Number of drivers who showed evidence of having
consumed an intoxicating beverage within 4 hours of operating a motor
vehicle.

392.6 Critical Scheduling a run that would necessitate the vehicle being operated at speeds in
excess of those prescribed.

Number checked: Number of runs checked for compliance with posted
speeds.

392.9(a)(1) | Critical Requiring or permitting a driver to drive without the vehicle's cargo being
properly distributed and adequately secured.

Number checked: Number of vehicles checked for cargo being properly
distributed and adequately secured.

Recording 49 CFR 392.9a (a) Operating Authority Violations
You should record the number checked as follows:

Citation Description

392.9a(a)(1) Operating without the required operating authority.

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.
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392.9a(a)(1) Operating without the required operating authority under 49 U.S.C. 14901(d)
(3) [Household Goods].

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.

392.9a(a)(1) Operating without the required operating authority under 49 U.S.C. 14901(d)
(3) [Broker].

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.

392.9a(a)(2) Operating beyond the scope of the operating authority granted.

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.

392.9a(a)(2) Operating beyond the scope of the operating authority granted under 49 U.S.C.
14901(d) (3) [Household Goods].

Number checked: Number of interstate trips checked for compliance with
the law, ordinance, or regulation violated.

Guidelines for Hand-held Mobile Devices and Texting

Related to the final rule published September 27, 2010, titled “Limiting the Use of Wireless
Communication Devices,” FMCSA and States that adopted the new regulation, may cite a CMV driver or
carrier during a crash investigation or when a CMV operator is observed texting while driving on public
roads in interstate commerce. The Investigator should choose the appropriate violation citation:

e 392.80(a) — Operating a CMV while texting

e 392.80(b) — Using a driver operating a CMV while texting
e 392.82 — Using a hand-held mobile device while driving a commercial motor vehicle.

Guidelines for Recording Unsafe Driving Violations in CAPRI

The Unsafe Driving (e.g., speeding, improper lane changes) BASIC violations generally do not lend
themselves to the discovery of new violations during an investigation, since these are violations usually
observed at the roadside.

In some cases, you may discover new violations, but in most cases, you will examine available data and
review the roadside violations that led to the deficiency. In those cases in which the carrier meets or exceeds
the SMS threshold and you do not identify new violations based on the sample, violations should be cited as
outlined in the table below and recorded as “1” discovered and “1” checked, so as not to adversely affect
the outcome of the motor carrier’s safety fitness rating.

e The table below provides regulations that might by suitable for citing in these situations.

e The violation is recorded to place the motor carrier on notice for its lack of compliance in these
areas, based on its roadside inspection history.

Unsafe Driving BASIC

Determine the violations which should be cited in the investigation. The relevant citations include:
e 390.3(e) — Knowledge of, and compliance with, the regulations.
o 391.11(b) (3) — “...by reason of experience, training, or both, safely operates.”
o 392.1-"...shall be instructed in and comply with the rules in this part...”

e 392.2 — Operating a motor vehicle not in accordance with the laws, ordinances, and
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regulations of the jurisdiction in which it is being operated, should be cited for new
violations that are discovered during the investigation.

Note: CAPRI provides a BASIC-specific 392.2 violation option for each BASIC.

*Note: This table is not all-inclusive. There may be other “1 of 1” violations that can be cited based
on investigative findings.

These violations should be documented in the CAPRI Part B Violation Description Box as:

Date of Investigation (MM/DD/YYYY) the FMCSA and State or local commercial vehicle safety

partners have identified violations across multiple inspections at the roadside over the previous 24

months that are reflected in the (insert appropriate BASIC) BASIC of the Carrier Safety Measurement

System.

e Note: CAPRI provides a BASIC-specific 392.2 violation option for each BASIC. You must select

the appropriate 392.2 option in alignment with the BASIC; for example, you must select the “392.2
Operating a vehicle in violation of local/State laws - Unsafe Driving” when recording violations
associated with the Unsafe Driving BASIC.

o0 If there are 392.2 violations related to multiple BASICs, you must record only one instance
of 392.2 for the BASIC in which the most significant process breakdown was identified.
0 You should then address the other 392.2 “1 of 1” eligible violations when documenting the
process breakdown and associated recommendations.
An example of selecting the most significant process breakdown is provided below.

o Example: A motor carrier is above the threshold in Unsafe Driving and Vehicle Maintenance
BASICs.

0 When reviewing the profile, you find that Unsafe Driving has far more violations, including
speeding, lane changes, and reckless driving. Additionally, six out of seven drivers at the
company have unsafe driving violations.

0 Upon further investigation, you determine that the carrier is not performing background or
DMV checks on the drivers being hired.

e The vehicle maintenance - cargo securement violations are shipper-related and include four

violations, due to sealed loads that the driver could not open and check.
o Inthis case, the most significant process breakdown would be those related to Unsafe Driving.

0 You should record 392.2 operating a vehicle in violation of local/State laws — Unsafe
Driving — “1 of 1” —in Part B of CAPRI when violations are found on the company profile
or from roadside inspections.
0 When 392.2 operating a vehicle in violation of local/state laws — Unsafe Driving are found
during the review record all violations found.
However, both process breakdowns could be addressed in the recommendations.

1.3.14.1.7.3 Part 392 — Process Breakdowns/Remedies-SMC

Once you have discovered the violations relating to Part 392, you should help the carrier become more
compliant to reduce the risk of violations becoming bad habits that contribute to crashes. To accomplish
this, you should apply the SMC to start the dialogue with the carrier and lead them through the self-
discovery process to improve safety compliance. The SMC is used to discover what breakdowns in the
motor carrier’s processes are occurring, why they are occurring, and identify remedies that will lead to a
path of safety compliance. For additional information on the SMC, go to General Guidelines for Using the
Safety Management Cycle (SMC) to Help Diagnose a Breakdown in Safety during an Investigation. For
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CAPRI procedures, see Part B - Recommendation/Requirements on how to select and customize the SMP
Breakdowns and Remedies.

1.3.14.1.7.4 Part 392 - Enforcement Procedures

Once you have entered the violations discovered into Part B of CAPRI and have decided to initiate an
enforcement action for the Part 392 violations, use the following guidelines when submitting an
enforcement report for Part 392 violations.

Part 392 - Guidelines for Enforcement of Red Flag Violations
Part 392 - Documentation
Part 392 - Enforcement Action Against Drivers

1.3.14.7.7.4.1 Part 392 - Guidelines for Enforcement of Red Flag Violations

The decision to initiate enforcement action may take into consideration, but not be limited to, factors such
as: whether the State has already initiated enforcement action (i.e., citation); if the violation was corrected
in a timely manner; or if the violation continued or repeated.

Determining enforcement against the carrier, for violations committed by the employed driver, is a separate
process from enforcement against the driver.

e The carrier’s awareness of the violations and its responsibilities for controlling them should be
considered in enforcement decisions.

e The decision to pursue carrier enforcement for a driver with Red Flag Violations may take into
consideration, but not be limited to, awareness, and knowledge and willfulness of the carrier (with
respect to the driver violations).

e Aswith any carrier violations meriting enforcement, these violations are subject to an assessment of
Process Breakdowns and Remedies for the associated BASIC.

Driver vs. Carrier Enforcement

The Manager should be consulted before pursuing enforcement against the driver, if either a citation had
been issued roadside, or the driver is not currently employed by the carrier.

Enforcement against the carrier:

o Considered in cases where there is proof that the violation was repeated when the carrier had
knowledge (or should have had knowledge) of the violation and could have prevented its
recurrence.

e Should be pursued in cases where the carrier knowingly directed the driver to commit or repeat the
violation.

Part 392 - Red Flag Violations

o Normally, discovery of the two designated Red Flag Violations [392.4(a) and 392.5(a)] will result
in an immediate driver disqualification. If you find evidence that the driver operated while
disqualified, cite 383.51(a) for operating while disqualified and pursue enforcement against the
driver.

o If there was no disqualification, check to see if there was a subsequent conviction for the violation.
If the driver was convicted, then you or the Manager should refer the matter to the Service Center
(SC) to pursue driver disqualification, and should not initiate an NOC.

o If there was no disqualification, no conviction, and no original citation, then verify the violation in
the course of the investigation, and initiate a driver and/or carrier NOC. If there was an original
citation, then consult with the Manager before initiating enforcement.
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1.3.14.7.7.4.2 Part 392 — Documentation
Documents that Should be Gathered in Order to Initiate an Enforcement Action
You should gather documentation that establishes the following:
e The vehicle used falls within the jurisdiction of Part 392.
e The driver was an employee of (or controlled by) the motor carrier.
e The CMV was operated by the motor carrier in interstate commerce on a specific date.
e Aviolation of Part 392 occurred.
Some Important Issues to Remember when Documenting Violations of Part 392

e Speeding must be documented from more than just the RODS. In most cases, a falsified RODS will
contain false times and locations in order to avoid the hours limitations. This falsification may
simply give only the appearance of driving over the posted speed limit. Thus, it is more likely that
the driver backed up his/her RODS to hide driving hours rather than actually driving in excess of
speed limits, over a period of three consecutive hours.

¢ You should ensure that the calculated mileage between points A and B of the scheduled run is
accurate, and that the run cannot be made without exceeding the speed limits of the local
jurisdictions.

e An additional difficulty with documenting Part 392 violations is the fact that we seldom discover a
sufficient number of violations to warrant enforcement action. Important considerations:

0 How serious was the violation?
0 What remedial action has the carrier taken to address similar prior violations?
0 What action will be most effective in preventing future violations?

Some Examples of Documents that May be Used to Prove Violations of Part 392

Examples of documents to support your discovered violations are listed below:

e Statement from motor carrier official, driver, or other person responsible for compliance with Part
392. See Illustration E-2.

e Driver’s RODS and corresponding shipping paper/bill of lading.

e Vehicle registration showing GVWR or other documentary evidence proving that the vehicle is
subject to Part 392.

o Documentary evidence proving the violation (e.g., conviction reports, etc.).

o Photographs that support the violation. For example, a photograph of a vehicle’s cargo that wasn’t
properly distributed and adequately secured.

This list is not meant to limit you to specific documents, as there are many motor carrier documents that
could be used to support the violation. You may utilize other documents to prove the violation.

1.3.14.7.7.4.3 Part 392 - Enforcement Action Against Drivers
Considering an Enforcement Action Against a Driver
You should consider enforcement action against a driver for the following violations:

e 392.2 - Operating a motor vehicle not in accordance with the laws, ordinances, and regulations of
the jurisdiction in which being operated.

e 392.4(a) - Driver uses, or is in possession of, drugs.*
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392.4(b) - Operating a motor vehicle while under the influence of, or in possession of, a narcotic
drug, amphetamine, or any other substance capable of rendering the driver incapable of safely
operating a motor vehicle.

392.5(a) - Possession/use/under the influence of alcohol 4 hours prior to duty. *

392.5(b) (1) - Operating a motor vehicle while under the influence of, or in possession of, an
intoxicating beverage.

392.5(b) - Operating a motor vehicle while showing evidence of having consumed an intoxicating
beverage within 4 hours to operate a motor vehicle.

(*) denotes Red Flag Violation
Special Topic: Distracted Driving — Ban on Texting and Hand-held Mobile Telephone Use

The regulations prohibiting texting and hand-held mobile telephone use should be cited against a driver
and/or motor carrier, when warranted, during an inspection or investigation, including, but not limited to,
crash investigations and onsite investigations. Situations where the violation may be cited include, but are
not limited to, the following:

CMV drivers and/or motor carriers may be cited at roadside, if enforcement personnel directly
observe the CMV driver texting or using a hand-held mobile phone while driving a CMV, while
operating in interstate commerce or transporting placardable quantities of HM in intrastate
commerce. The violation will apply to drivers observed using hand-held mobile phones when
driving in any area that meets the 49 CFR Section 390.5 definition of a “highway.” This includes a
rest stop, weigh station or other road, street, or way open to public travel.

During a crash investigation, enforcement personnel may cite the violation, if the driver
acknowledges texting or using a hand-held mobile phone when the crash occurred, or if there is
credible and sufficient evidence that the driver was using a hand-held mobile telephone. Such
evidence could include eyewitness testimony, or evidence that a text or call was placed at the time
of the crash.

During an investigation at a motor carrier’s PPOB or terminal, the violation may be cited, if
sufficient and credible evidence of texting or hand-held mobile phone use while driving is
discovered. (Such evidence may be found in crash reports, driver files, letters of reprimand,
citations, etc.) The violation should be cited on Part B of the compliance review/investigation
report, and a notice of claim may be issued against the driver and/or motor carrier, as appropriate.

Motor carriers may be held accountable for driver violations of the texting or hand-held mobile
telephone prohibition, if there is evidence that the employer allows, or requires, the driver to use a
hand-held mobile phone while driving, or routinely places calls to its drivers’ hand-held devices
while the drivers are driving a CMV.

When citing a driver or motor carrier for a violation either of these rules, use the appropriate violation

citation.

392.80(a) - Operating a CMV while texting.
392.82(a) (1) - Operating a CMV while using a hand-held mobile telephone.

49 CFR Section 392.80(b) - Allowing or requiring a driver to operate a CMV while texting.
(Carriers)

49 CFR Section 392.82(a) (2) - Allowing or requiring a driver to operate a CMV while using a
hand-held mobile telephone. (Carriers)

Frequently Asked Questions Ban on Texting and Hand-held Mobile Phones

Primary and Secondary Violations

Page | 133


http://www.miraclesharepoint.com/eFOTM/eFOTM/Documents/INV_Comp_Pt%20392%20Enf%20Procs_FAQs%20Ban%20Texting.doc

eFOTM Compliance Manual 24" February, 2016

If a State currently has no authority, or only secondary enforcement authority, in this area of distracted
driving, the Division Office should strongly encourage the State to seek primary enforcement authority
through its legislative or regulatory process.

1.3.14.2 Crash Indicator BASIC

Introduction to Crash Indicator BASIC
Investigative Procedures

Carrier Accident Register

License & Insurance

Additional Sources-Internet Search
Document Evidence

Enforcement Procedures

Introduction to Crash Indicator BASIC

The Crash Indicator BASIC, regardless of a carrier's role in the crashes, is one of the strongest predictors of
future crashes and is based on the number and severity of a motor carrier's recordable crashes recorded in
the Motor Carrier Management Information System (MCMIS) in the previous 24 months. The Crash
BASIC Investigation (CBI) is the investigative procedures to be used during a Comprehensive or Focused
Investigation of any motor carrier with SMS percentile at or above the threshold for the Crash Indicator
BASIC.

The main goal of the CBI is to explore during an investigation why crashes are occurring and to help the
motor carrier correct the unsafe behaviors that may have caused or contributed to the crashes. In order to
meet this goal, the CBI considers the motor carrier's safety compliance at and near the time of the crashes
and utilizes the Crash Analysis Tool (CAT) to look for trends in the motor carrier's crash history. Safety
Investigators (SIs) will provide this information to the motor carriers to assist them in modifying behaviors
and improving safety compliance. The ultimate goal is to reduce the likelihood of similar crashes in the
future.

When any motor carrier with a SMS percentile at or above the intervention threshold in the Crash Indicator
BASIC is investigated, a CBI must be conducted by an Sl that has received training specific to the
investigative procedures outlined below. Per existing policy, the investigation should be performed based
on the BASICs requiring review at the time of initial contact, unless the number or type of BASICs above
threshold changes. In those cases, the Sl should work with the supervisor to identify the needed changes in
the investigation. The CBI may be conducted during a Comprehensive or Focused investigation.

In addition, (100% States) CSA 100% States may conduct the CBI as an Offsite investigation if the carrier
meets the "special case" criteria outlined in the investigative procedures below.

Crash BASIC Indicator
Intervention Thresholds

Passenger Hazardous Material All Other
Carriers Carriers Carriers
50% 60% 65%

The CAT must be used during all CBIs to review and analyze carrier crash data. A customized CBI Carrier
Summary Report, including Crash BASIC Countermeasures (as described in section 2.3) must be prepared
during each investigation and provided to the motor carrier along with the standard Carrier Investigation
Report from the Compliance Analysis and Performance Review Information system (CAPRI) given out
during investigation closeout. The CBI Carrier Summary Report should be uploaded into the Electronic
Data Management System (EDMS) at the conclusion of the investigation.

There are three places where crashes may influence the actions taken during a CBI investigation.
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1. Determination of Crash Rate for Factor 6 calculations: Conducted as currently outlined in the
Section 1.3.4.6 (Completing Part A of the Investigation after Interviewing the Motor Carrier).

2. Sampling for a CBI: Use all recordable crashes to determine size of sample, no change as to when a
recordable crash may or may not be excluded as outlined in the eFOTM.

3. Analysis of crashes using CAT - Generally use all recordable crashes to analyze crash
characteristics. The SI may use discretion to remove crashes from the analysis to focus on crash
trends and countermeasures for behaviors leading to crashes. Removal of crashes from CAT may be
due to many reasons based on Sl expertise. For example, an SI may choose to analyze a series of
crashes occurring during certain hours or along a certain route. Thereby the SI may choose to
remove crashes occurring outside those hours or routes in order to focus on patterns and trends

within the cluster of crashes.

Investigative Procedures

The Crash BASIC Investigation (CBI) is an in-depth
investigation of a carrier's recent recordable crashes. The CBI's
goal is to answer "why crashes are occurring” by examining the
drivers and vehicles involved in crashes not only for
compliance, but also for trends in crash circumstances. As with
all investigations, the end product of the CBI is the
identification of process breakdowns and remedies that can be
used by the carrier to improve safety and reduce the number and
severity of future crashes.

A CBI is assigned for any motor carrier with a percentile at or
above the intervention threshold in the Crash Indicator BASIC.
The CBI can be part of a Focused or Comprehensive
investigation. The diagram on the right provides a high level
outline of the specific steps the Sls should follow during a CBI.
The investigation will take a two-pronged approach and
examine both regulatory compliance and crash circumstances. A
summary of the two sections is included immediately below,
followed by more detailed guidance for each section.

Assessment of Compliance during CBI Process
e Accident Factor Calculation — no change in policy for
which recordable crashes should be used.

o CDLIS Checks - no change in CDLIS sampling policy. ‘\\ Investigation )

o Sampling — The SI will determine the sample size for

Sl Conducts
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drivers and vehicles involved in crashes (referred to in this document as CBI sampling). If during
the violations investigation any new violation of a Serious Violation is discovered, then the sample
size must be expanded to the onsite sample size for the related BASIC. As with any other
investigation, the SI will identify process breakdowns and remedies appropriate to the motor

carrier's compliance issues.

Page | 135



eFOTM Compliance Manual 24" February, 2016

e Vehicle OOS rate Calculation - only completed when expansion to onsite sampling for Vehicle
Maintenance BASIC occurs based on CBI sampling findings or as currently outlined in the section
1.3.14.8.7.1 (Part 393 & Part 396 - Parts & Accessories, and Inspection, Repair & Maintenance).

Examination of Crash Circumstances using the CAT
Sls will review Police Accident Reports (PARS) and other available documents and conduct carrier
interviews to gain insight into the motor carrier's crashes. Sls will utilize the Crash Analysis Tool (CAT) to

determine trends in crash data and contributing factors. Lastly, the CAT prompts and assists Sls with the
creation of a customized CBI Carrier Summary Report to provide to motor carriers as part of the closeout.

Note: The CBI is NOT a Significant Crash or Post-Crash Investigation; 1he guidance relating to the
memorandum on significant crashes can be found in the Manager Manual, Section 6.3.9 (General
Guidelines for Administration of Crash/HM Incident Reporting). The CBI is NOT Accident Reconstruction,
but it may use data from an Accident Reconstruction to support the analysis of a carrier's crash data. The
CBl is also NOT a crash prevent ability determination.

Assessment of Compliance — Overview

The table below provides an overview of the CBI process as it relates to the assessment of a motor carrier's
compliance at the time around a crash event. No modifications are being made as to how carriers are
prioritized for an investigation or the type of investigation to which they are subject. However, the CBI
introduces a new sampling approach that relates to the sample size, sample selection, and the impact on
sampling if new serious violations are discovered. The table below explains the sampling approach to be
used during the CBI portion of an investigation and the impact of discovering new serious violations. These
two topics will be explained in more detail below.

BASICs Typical Sampling Approach™ Sampling Impact if new
Requiring Investigation Size of Sample Selection of Sample Serious Violations are
Investigation Type™ Discovered®®
. CBI sampling Focus on Expand to onsite sampling
Cr%szl;ng; ((:)z:tor Onsite I_:ocgsed gjrivers/vghicles in t.he BASIC_Whgre the
above threshold Investigation involved in Crashes serious violation is
discovered
. e Onsite sampling | Balance focus on Expand to onsite sampling
Crash I-r:dlcator for other BASICs | drivers/vehicles in the BASIC where the
1 or 2 Other Onsite Focused priorit-izeq for mvolve_d in crashes serious violation is
BASICs at or Investigation investigation and Driver Safety discovered and CBI
above e CBISamplingin | Measurement System sampling size was used
threSh0|d(S) all other BASICs (DSMS) Samp“ng for
BASICs prioritized for

1 The "typical investigation type" listed here assumes that the carrier is not subject to any other intervention selection
business rule that requires a more intensive investigation (see Compliance Manual - Types of Investigations that
Should be Performed). For example, if a carrier requires a Satisfactory rating in order to obtain a Hazardous Materials
Safety Permit that carrier will require an Onsite Comprehensive Investigation regardless of what is shown in this table
for investigation type. However, the sampling size and sample selection approach in the table still applies

12 Note that the sampling described with this document fulfills the requirements of a CBI. If other policies dictate a
sampling requirement and are applicable to the type of investigation being conducted than those requirements must
also be satisfied.

3 Expand sample as described if any Acute violation is discovered or a Critical violation at a pattern (more than one
occurrence) and at a 10% or greater violation rate.
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investigation

Crash Indicator
* Onsite
3 or more Comprehensive
BASICs at or Investigation
above the
threshold(s)

Onsite sampling for
all BASICs

Balance focus on
drivers/vehicles
involved in crashes
and DSMS sampling
for BASICs prioritized
for investigation

N/A

For 100% states: Special Case for CSA 100% States and all States upon CSA Phase 3 implementation:

If the Sl is assigned an Onsite Focused investigation for a carrier due only to a Crash Indicator BASIC at or
above the intervention threshold and MCMIS shows only one crash within the previous 12 months, then the
Sl should obtain the Accident Register from the carrier and check with the carrier's insurance company to
see if the carrier has been involved in additional crashes. If after checking these, there are no other crashes,
then the SI may choose to perform the CBI investigation offsite. Otherwise, the investigation should be

performed onsite.

Assessment of Compliance - Completing Accident Factor (Crash Rate)

The Factor 6 crash rate should be recorded during a CBI. There are no changes as to which crashes should
be included in the crash rate, or when a recordable crash may or may not be excluded as outlined in the
eFOTM. The Sl should use all recordable crash data from the previous 365 days. To obtain an accurate
picture of the carrier's crash involvement, the SI should use information from multiple sources, such as
MCMIS, the carrier's Accident Register and insurance company information (such as loss reports). Note: In
some cases, the carrier's Accident Register will have more up-to-date information than MCMIS.

Assessment of Compliance — CDLIS
During CBI process, COLIS sampling should follow existing eFOTM policy (1.3.14.3.4 - Part 383-
Investigative Procedures). However, drivers involved in crashes should be prioritized.

CFR Part 383 — CDLIS Checks

Sample Selection

# of drivers subject to CDL Sample Size: #

requirements of CDLIS Records to Check

1-20 All drivers employed by carrier

21-150 20

151-280 32

281-400 50

401-500 68

501-1200 80

1201 and above 125

Follow existing CDLIS Policy on
sample size, but prioritize drivers
involved in crashes.

Assessment of Compliance - CBI Sampling
The SI must determine the sample size for drivers and vehicles involved in recordable crashes during the
previous 24 months in accordance with the sampling tables below.

There are important differences between the CBI sampling tables below and those used during other
interventions. During CBI, the sample size is generally derived from the number of vehicles and drivers
involved in crashes (not the total number of drivers employed and vehicles operated as done during other
investigations. There is also an emphasis on selecting drivers and vehicles involved in crashes as a priority

when selecting the sample.

As with any other type of investigation, all violations discovered should be recorded as part of the Carrier
Investigation Report in the Compliance Analysis and Performance Review information (CAPRI) system.
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CBI Sampling Tables by CFR Part

CFR Part 382 — Drug & Alcohol Pre-employment

# of drivers to review

Sample Size: #

# of Pre-employment Tests to Review

All drivers involved in RECORDABLE crashes that were hired

in the last 365 days

All pre-employment tests of drivers
involved in RECORDABLE crashes that
were hired in the last 365 days.

CFR Part 382 — Post-Accident Testing

# of Post-Accident D&A Tests to Review

Sample Size: #

All drivers involved in recordable crashes that require post-

accident testing regardless of # of drivers employed. All drivers
CFR Part 391 — DQ Files
# of drivers involved in Sample Size: Sample Selection
recordable crashes # of DQ Files to Review
1-5 All Select from drivers involved in
6-25 5 crashes.
26-50 8
51-90 13
91-150 20
151-280 32
281-400 50
401-500 68
501-1,200 80
1,201and above 125

CFR Parts 393 & 396 — DVIRs*

# of Vehicles Involved Sample Size:
in Recordable Crashes | # of Vehilgles to Select DR 1D [REGES!
2-5 All
6-15 5 Carrier is required to provide all DVIRs with defects
16-50 7 noted on the X vehicles selected during a 30-day period
51-150 11 occurring in the previous 3 months
150-500 17 X = # of Vehicle to Select
501-Over 27
CFR Parts 393 & 396 — Maintenance Files
# of Vehicles involved in Sample Size: Sample Selection
Recordable Crashes # of Maintenance Files to Review
1-5 All Select from vehicles involved in
6-25 5 crashes.
26-50 8
51-90 13
91-150 20
151-280 32
281-400 50
401-500 68

Page | 138




eFOTM Compliance Manual 24" February, 2016

501-1,200 80

1,201 and Above 125

Additional Guidance: If carrier took vehicle(s) off the road, or the vehicle is no longer in service, ensure
records are reviewed and maintained in accordance with 396.3(c) Record retention.

CFR Part 395 — Hours-of-Service

# of Drivers Involved in Sample Size: Minimum # of RODS to Sample Selection
Recordable Crashes # of Drivers Selected Review
1-5 All # drivers x 15
6-15 5 5x15=75 Select f dri
16-50 7 7x15 = 105 involved in crashes
51-150 11 11 x 15=165 '
151-500 17 17 x 15 =255
501-Over 27 27 x 15 = 405

Additional Guidance: For each driver involved in a recordable crash for previous 365 days, conduct HOS
review for day of crash and previous 14 days from date of crash (15 days total).

o If crash date >6 months, RODS may be reviewed if available. If no RODS, select RODS for same
driver within previous 6 months.

o If carrier has no RODS available for drivers involved in crashes within previous 6 months, first select
drivers with the highest percentile in the Hours of Service (HOS) Compliance BASIC (to meet the
required sample size) at the carrier’s place of business who were placed OOS during roadside
inspections and then those found in violation during roadside inspections.

CFR Part 172 — Shipping Papers

One shipping paper, at a minimum, shall be examined for each proper shipping name or class/division of HM
offered for those involved in recordable crashes.

Assessment of Compliance - Expansion of Sampling
If any violation of an Acute regulation OR a | 0% or greater violation rate and a pattern (more than one
occurrence) of a Critical regulation is discovered then the sample size must be expanded to the onsite
sample size currently found in the eFOTM for all sample requirements within that BASIC.
Expansion of Sampling- Completing Vehicle OOS Rate
The Vehicle OOS rate should only be completed if the investigation expands into onsite sampling
in the Vehicle Maintenance BASIC or during an Onsite Comprehensive Investigation. Expansion
occurs when serious violations are found during the assessment of regulatory compliance in the
Vehicle Maintenance based on CBI sampling outlined in the tables below (e.g. DVIRS,
maintenance files).
Assessment of Compliance - Part 382 Specific Guidance
In the case of Part 382, if no program is found to exist at the carrier (382.115) this violation should be cited
and the SI will continue with the assessment of compliance without expanding sampling to onsite sample
size.
If any of the following conditions are found to exist then the investigation should be expanded to include
full onsite sampling of the Controlled Substances/ Alcohol BASIC.
e Any or all post-accident tests were not completed as required (382.303a).
e A positive” (e.g. pre-employment or post-accident test) is found among the drivers that have had
crashes (382.2 15).
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e Pre-employment testing was not conducted on any drivers involved in crashes that were hired in
previous 365 days (382.301).

Assessment of Compliance - Identify Process Breakdowns and Remedies

As with other investigations, the Sl should identify process breakdowns and remedies. For the Crash
BASIC Indicator the remedies are the Crash Countermeasures that are produced while using the CAT and
described in section 2.3 below. If violations are discovered during CBI sampling related to another BASIC,
process breakdowns and remedies related to that BASIC should be provided.

Examination of Crash Circumstances using CAT — Overview

The examination of the circumstances surrounding a motor carrier's crashes begins with the examination of
any available data including PARs and other crash related documentation interviewing the motor carrier,
and collecting other data and information, such as insurance reports, relevant to the crashes. Using the CAT,
the Sl looks for trends in crash circumstances and then finally identifies appropriate countermeasures. Each
of these steps is described in more detail in the sections below.

Examination of Crash Circumstances using CAT - Data and Information Collection

The SI will use the CAT to analyze the motor carrier's MCMIS crash data. The MCMIS data can be
supplemented from any number of sources. For example, the SI will need to request any information the
carrier may have on those crashes-including relevant PARs. Additional documents from the carrier's
insurance company, such as the "Accident/Loss" File or a Loss/Run report, may also be helpful in
discovering and obtaining additional information about the carrier's crashes. Finally, the SI should ask the
carrier whether it requires its drivers to prepare and submit an internal (carrier-specific) document if they
are involved in a recordable crash. It is not necessary to complete every data field in CAT, if it is not
deemed useful for the analysis.

Examination of Crash Circumstances using CAT - Crash Trends

The CAT is an integrated component of the CBI process and designed to assist Sis in various stages of their
investigation. The SI will use the CAT to examine and analyze non-regulatory circumstances that might
have contributed to the crash occurring. Examples of these circumstances include driver experience, driver's
familiarity with the route, and/or vehicle type. Beyond examining crash trends, the tool assists Sls with the
identification of potential driver