IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

OWNER-OPERATOR INDEPENDENT
DRIVERS ASSOCIATION, INC.,
MARSHALL JOHNSON and JERRY
VANBOETZELAER, INDIVIDUALLY
AND ON BEHALF OF ALL OTHERS
SIMILARLY SITUATED,

Civil Action No. 97-3408-CV-S-1
Chief District Judge Dean Whipple
Plaintiffs,

V.

NEW PRIME, INC., d/b/a PRIME, INC.,
AND SUCCESS LEASING, INC.,,

Defendants.

N N N N N N N N Nt Nl Nt N ' ot e’

PLAINTIFFS’ SUGGESTIONS IN OPPOSITION TO DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT

The Owner-Operator Independent Drivers Association, Jerry Vanboetzelaer, and Marshall
Johnson, individually and on behalf of other similarly situated owner-operators, offer the
following Suggestions in opposition to Defendants’ Motion for Partial Summary Judgment.

I INTRODUCTION.

On May 3, 2001, Defendants New Prime, Inc. and Success Leasing, Inc. filed a Motion
for Partial Summary Judgment (“Defendants’ Motion”) pursuant to Fed.R.Civ.P. 56.

Defendants’ Motion asserts that certain of Plaintiffs’ claims are founded upoﬁ an “improper
retroactive application of a statute (the ICC Termination Act of 1995 (“ICCTA”), 49 U.S.C. §
14701 et seq.).” Specifically, Defendants claim that “[bJecause the [lease] agreements at issue in

this motion were terminated in 1993 and 1994, before the effective date of the statutory
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provisions that plaintiffs seek to enforce, claims based on those agreements are not actionable.”
Defendants Suggestions in Support of Their Motion for Partial Summary Judgment
(“Defendants’ Suggestions™), 5. Defendants also assert that certain of Plaintiffs’ claims “are
time-barred by the applicable two-year statute of limitations.” See Defendants’ Motion, 1. Based
on these arguments, Defendants ask that the Court “enter summary judgment on (1) plaintiff
Vanboetzelaer’s claims regarding his October 5, 1992 Service Agreement and Lease Agreement
that were terminated on February 20, 1993, and (2) plaintiff Johnson’s claims regarding his July
12, 1994 Service Agreement and Lease Agreement that were terminated on October 18, 1994.”

Defendants Suggestions, 20.

Defendants’ arguments must be rejected. The plain fact is that the violations that underlie
Plaintiffs” lawsuit were violations before the ICCTA became law and affer the ICCTA became law.
No “retroactivity” analysis need be applied to this case because the ICCTA did not alter the
Defendants’ liability under the Truth-In-Leasing regulations. There is absolutely no indication,
either in the statute itself or in the legislative history, that Congress intended to extinguish all
pending Truth-In-Leasing causes of action as of the effective date of the ICCTA. Defendants’ view
that the ICCTA somehow wiped out existing Truth-In-Leasing liabilities is contrary to Congress’s
decision to keep these regulations in place notwithstanding the enactment of the ICCTA.
Defendants’ Motion ignores the fact that the ICCTA only changed the procedure for remedying
violations of the Truth-In-Leasing regulations yet did nothing to alter the underlying liabilities of

motor carriers under these regulations.
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Defendants’ argument that a two-year statute of limitations applies to this action is as
surprising as it is without merit. Defendants previously represented to the U.S. Court of Appeals
for the Eighth Circuit and to the United States Supreme Court that no statute of limitations
governs the private right of action to enforce the Truth-In-Leasing regulations. Now, Defendants
have discovered a two-year limitations period that they argue should bar Plaintiffs’ claims. The
two-year statute of limitations that provides the foundation for Defendants’ analysis is simply
inapplicable to the private right of action giving rise to this case. Moreover, the legislative
history that Defendants cite to support their two-year limitations period is conspicuously silent
about what limitations period applies to private rights of action. Thus, consistent with explicit
legislative instruction found at 28 U.S.C. § 1658, Congress’s default four-year statute of
limitations applies to this private action. In any case, Plaintiffs’ action is timely because
Defendants are engaged in continuing violations of the escrow fund obligations under the Truth-

In-Leasing regulations and are liable under a “continuing violation” theory of liability.

II STATEMENT OF UNCONTROVERTED MATERIAL FACTS.
A. Uncontroverted Facts Related to Plaintiff Jerry Vanboetzelaer.

1. Notwithstanding the termination of Mr. Vanboetzelaer’s 1992 agreement
with Prime on February 20, 1993, Mr. Vanboetzelaer and Prime maintained an ongoing business
relationship as is evidenced by a subsequent lease agreement entered into by Mr. Vanboetzelaer
and Prime on that same day, February 20, 1993. Defendants’ Suggestions in Support of Motion
for Partial Summary Judgment; Ege Affidavit; Defendants’ Exhibit 3.

2. Mr. Vanboetzelaer’s relationship with Prime did not end until February 16,

1996, at which time Mr. Vanboetzelaer fulfilled the payment obligations on his truck and took it
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elsewhere. Defendants’ Suggestions in Support of Motion for Partial Summary Judgment; Ege
Affidavit; Defendants’ Exhibit 3.

3. Prime has not returned the escrow funds collected from Mr. Vanboetzelaer
pursuant to either his 1992 or his 1993 lease. Deposition of Jerry Vanboetzelaer; May 1, 2001,
at 52:23 - 55:5. Attached as Exhibit 1.

4. Prime has not made quarterly interest payments on the withheld escrow funds
owed to Mr. Vanboetzelaer as required by the Truth-In-Leasing regulations. Deposition of
Darrel Hopkins; March 6, 2001, at 72:1-8. Attached as Exhibit 2.

B. Uncontroverted Facts Related to Plaintiff Marshall Johnson.

1. Notwithstanding the termination of Mr. Johnson’s July 12, 1994
agreement with Prime on October 18, 1994, Mr. Johnson and Prime maintained an ongoing
business relationship as is evidenced by a subsequent lease agreement entered into by Mr.
Johnson and Prime on that same day. Defendants’ Suggestions in Support of Motion for Partial

Summary Judgment; Ege Affidavit; Defendants’ Exhibit 5.

2. Mr. Johnson’s October 18, 1994 lease agreement was in effect until August
22, 1996 when he was informed by Prime of its termination. Defendants’ Suggestions in Support

of Motion for Partial Summary Judgment; Ege Affidavit; Defendants’ Exhibit 5.

3.  Prime has not returned the escrow funds collected from Mr. Marshall
Johnson pursuant to either his July 12, 1994 or his October 18, 1994 lease. Deposition of

Marshall Johnson; April 9, 2001, at 73:3-13. Attached as Exhibit 3.
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4. Prime has not made quarterly interest payments on the withheld escrow funds
owed to Mr. Johnson as required by the Truth-In-Leasing regulations. Deposition of Darrel

Hopkins; March 6, 2001, at 72:1-8. Attached as Exhibit 3.

I ARGUMENTS AND AUTHORITIES.

A. The Enactment of the ICCTA Did Not Wipe-Out Defendants’ Liability.

Defendants assert that “Plaintiffs’ claims under contracts that were terminated in 1993
and 1994 fail to state a claim because the alleged violations predate the effective date of the
statutory provisions that plaintiffs seek to enforce.” Defendants’ Suggestions, 5. Defendants
assert that “[t]he private enforcement and damages provisions of 49 U.S.C. § 14704 clearly
create new liability to motor carriers not in existence prior to January 1, 1996.” Defendants’
Suggestions, 6. In essence, Defendants contend that Congress, when it enacted the ICCTA in
late 1995, intended to immunize motor carriers from the consequences of any wrongful acts
under the 1979 Truth-In-Leasing regulations if those acts were committed prior to January 1,
1996, the effective date of the ICCTA. Yet, this argument ignores the fact that the fundamental
liabilities under the Truth-In-Leasing regulations were unchanged by the ICCTA, and ignores the
fact that Congress took no action to extinguish or limit pre-existing liabilities of motor carriers

under the Truth-In-Leasing regulations.

1. The ICCTA Did Not Create New Liability for Motor Carriers.

Defendants claim that “the ICCTA contains no language at all that suggests that the
private enforcement and damages provisions of 49 U.S.C. § 14704 are to be applied

retroactively.” Defendants’ Suggestions, 6. What Defendants fail to point out, however, is that
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the ICCTA required no language about retroactivity because neither actions for damages nor
private enforcement created new liabilities for Defendants. Motor carriers were subject to
damages for violation of ICC regulations prior to the effective date of the ICCTA. See Jacobs v.
Central Transport, Inc., 891 F.Supp. 1088, 1113 (E.D.N.C. 1995) (holding that ‘the lease
operators are entitled to compensatory damages for Central's violation of the regulations and
breach of contract as to the workers' compensation.”), aff’d in part, reversed in part 85 F.3d 415
(4th Cir. 1996) (reversing trial court’s calculation of damages for the workers compensation
violation.). See also Strickland v. Trucker Express, Inc., CV-95-62-M-RFC (D. Mont. Mar. 24,
2000) (attached as Exhibit 4) (Truth-in-Leasing regulation action based on pre-1996 statute).
With regard to the private right of action found at 49 U.S.C. § 14704, Congress did not create a
new substantive right, it merely codified a remedy for the vindication of existing rights found in

the Truth-In-Leasing regulations.’

The ICC also recognized that owner-operators could sue motor carriers for leasing
regulation violations. See Memorandum from Charles Wagner, Deputy Director, Section of
Operations and Enforcement to Bernard Gaillard, Director of Office of Compliance and
Consumer Assistance; attached as Exhibit 5. The ICC took the position that since the regulations
were implemented by an ICC order that a private party could bring an action for their violation

under 49 U.S.C. § 11705(a), which provided:

1. In its 1995 Report accompanying the passage of the ICC Termination Act, Congress
unequivocally stated as follows: "[Section 14704] provides for private enforcement of the provisions of the
Motor Carrier Act in court." ICC Termination Act of 1995: Report of the Committee on Transportation
and Infrastructure on H.R. 2539, 104™ Cong., H.R. Rep. No. 104-311 (November 6, 1995) (reprinted in
1995 U.S.C.C.A.N. 793) (the "1995 House Report"), at 120-21 (emphasis added).

6
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A person injured because a carrier providing transportation or service
subject to the jurisdiction of the ICC under Chapter 105 of this title
.. . does not obey an order of the Commission . . . may bring a civil
action to enforce that order under this subsection.

Id.

Thus, both the courts and the agency responsible for administering the Truth-In-Leasing
regulations recognized that owner operators had legally enforceable rights under these
regulations prior to the enactment of the ICCTA.

2. The Landgraf Analysis Is Inapplicable to Plaintiffs’ Case.

Defendants cite Landgrafv. U.S.I Film Products, 511 U.S. 244 (1994) for the
proposition that, absent a clear Congressional statement to the contrary, statutes such as the
ICCTA should not be applied retroactively. Defendants claim that “[t]he private enforcement
and damages provisions of 49 U.S.C. § 14704 clearly create new liability to motor carriers not in
existence prior to January 1, 1996 (the effective date of the ICCTA).” Accordingly, such claims

should be barred under the anti-retroactivity jurisprudence described in Landgraf.

Landgrafis inapplicable to the case at bar. The substantive regulations establishing
liability in this case were promulgated almost two decades prior to the time when the ICCTA was
enacted and have been constant throughout the time the ICCTA was being debated. The only
change affected by the ICCTA was a clarification of the procedure and remedies available to
Plaintiffs for Truth-In-Leasing regulations. The Landgraf opinion was careful to narrow the
scope of prohibited retroactive statutes. As was stated in the majority opinion, a retroactive
statute is one that ‘takes away or impairs vested rights acquired under existing laws, or creates a

new obligation, imposes a new duty, or attaches a new disability.” Landgraf, supra, at 270. In
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determining whether the statute in question falls under the Landgraf analysis, a court must “ask
whether the new provision attaches new legal consequences to events completed before its
enactment.” Id. As demonstrated above, the private right of action does not take away vested
rights or create new obligations, impose new duties, or attach new disabilities because
Defendants were liable for the same actions and conduct prior to the passage of the ICCTA.
Therefore, under Landgraf, the codification of the private right of action may be applied to

wrongs committed by Defendants prior to the effective date of the ICCTA.?

3. The ICCTA Does Not Extinguish or Limit Defendants’ Liability Under the
Truth-In-Leasing Regulations.

If Defendants’ position is adopted, motor carriers would be given sweeping immunity
from causes of action that arose before the effective date of the ICCTA. Such a grant of
immunity finds no support in law. The leases imposed and the tactics used by Defendants in
dealing with owner-operators violated the Truth-In-Leasing regulations prior to the termination
of the ICC. The leases that Defendants employed and the Defendants’ failure to return escrow
funds violated the Truth-In-Leasing regulations affer the termination of the ICC. The ICCTA
was enacted to take the federal government out of the business of policing the Truth-In-Leasing

regulations, not to change the underlying liabilities created by those regulations.®> The

2. The Landgraf decision also makes it clear that “[c]hanges in procedural rules may often be
applied in suits arising before their enactment without raising concerns about retroactivity,” supra, at 275,
and that “new ‘remedial’ statutes, like ‘procedural’ ones, should presumptively apply to pending cases”
284, n.37 (citing Ex parte Collett, 337 U.S. 55 (1949)).

3. The legislative history of the ICC Termination Act clearly indicates that Congress very
consciously intended to replace governmental enforcement procedures with the private right of action.
Indeed, Congress stressed the role of the private right of action in alleviating the Federal Government of its
enforcement burden. Under a heading entitled "Existing ICC functions that have been eliminated,
deregulated or reformed," the Committee on Transportation and Infrastructure (the "Committee")

8
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regulations establishing liability were preserved at the sunset of the ICC, expressly to protect

owner-operators from abuses stemming from the superior position of knowledge and power

occupied by motor carriers in relation to owner-operators. Study of Interstate Commerce

Commission Regulatory Responsibility Pursuant to the Trucking Industry Regulatory Reform

Act of 1994 (October 25, 1994); Global Van Lines, Inc. v. Interstate Commerce Commission, 627

F.2d 546 (D.C.Cir. 1980); Lease and Interchange of Vehicles, 129 M.C.C. 700 (1978); Lease

and Interchange of Vehicles, 131 M.C.C. 141 (1979).4

unambiguously stated in its 1995 Report that "Federal resolution of routine commercial disputes has been
eliminated." 1995 House Report, at 84 (emphasis added). In another section of its Report, the Committee
emphasized Congress’s goal in enacting the private right of action—i.e., taking the Federal Government out
of the business of dispute resolution, and providing a judicial forum for the adjudication of claims arising
under the motor carrier leasing regulations:

The bill transfers responsibility for all the areas in which the ICC resolves disputes
to the Secretary [of the DOT] (except passenger intercarrier disputes). The
Committee does not believe that DOT should allocate scarce resources to resolving
these essentially private disputes,and specifically directs that DOT should not
continue the dispute resolution functions in these areas."

1995 House Report, at 87-88 (emphasis added). See also 1995 House Report, at 117 (specifically referring to
disputes arising under 49 U.S.C. § 14102, "[t]he Committee directs that upon transfer, DOT should not continue any
dispute resolution functions regarding the ICC leasing rules, but rather only oversee the regulations").

4.

In the late 1970s, recognition of the plight of independent owner-operators in the motor carrier
industry prompted a number of hearings and studies on the subject by Congress and the Interstate
Commerce Commission ("ICC"), resulting in a rule making proceeding by the ICC to revise regulations
governing the lease relationship between motor carriers and owner-operators. See generally, Global Van
Lines, Inc. v. Interstate Commerce Commission, 627 F.2d 546, 547-550 (D.C. Cir. 1980). Two of the main
purposes underlying the motor carrier leasing regulations were to protect independent owner-operators
from abusive practices of motor carriers, and from suffering undue financial hardship which might
undermine their economic stability. See Lease and Interchange of Vehicles, 131 M.C.C. 141, 142 (1979).
U. S. Department of Transportation, Problems of Truck Owner Operators — A Report by Secretary of
Transportation Neil Goldschmidt, p. 1 (October 23, 1979) ("Because the owner operator has relatively little
economic leverage or bargaining power in dealing with larger, more organized entities such as brokers,
shippers or trucking companies, he is at a sharp disadvantage in trying to adjust to changing economic
conditions," such as negotiating more favorable terms in a lease agreement); 1995 DOT Report, at 83
("leasing rules were adopted and implemented in response to numerous complaints by carriers and owner-
operators about abuses and inequitable treatment of owner-operators by carriers"); Testimony of ICC
Chairman O’Neal, H.R. Rep., 95" Cong., 1* Sess., at 165 (1978) ("The [ICC] has long been aware of the
opportunity for carriers to exploit owner-operators").
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Had Congress intended to shield motor carriers from liabilities that predated the effective
date of the ICCTA, it would have crafted the statute in such a way as to destroy the cause of
action or otherwise limit liability for violations of the Truth-In-Leasing regulations. See e. g
United States v. Sharon Steel Corp., 681 Supp. 1492, 1497 (D.Utah 1987) (“[i]ndeed, the surest
way to limit one's liability is to take away his capacity to be sued.”). Rather than extinguish
motor carrier liability under the Truth-In-Leasing regulations at the sunset of the ICC, however,
Congress, the ICC and DOT found the need for sustained protection:

If the federal government were to discontinue regulation of owner-
operator leasing arrangements, owner-operators would be left on their
own to protect themselves against possible abuses by carriers . . . As
independent contractors, owner-operators are unable to organize and
obtain the benefits of collective bargaining. Some federal regulatory
oversight of owner-operator leasing would ensure that an important
segment of the transportation community can conduct its operations
safely and without being subjected to abusive practices that cannot be
prevented by market forces.
The 1994 ICC Report, 1994 MCC LEXIS 104, at 170-171.

As aresult, DOT and Congress determined to retain the leasing rules in their present
form. 1995 DOT Report, at 86. Decades of federal regulatory authority have recognized that
only through strict enforcement of the leasing regulations will owner-operators remain free from
economic peril and overreaching by motor carriers. Thus, Defendants’ position that the ICCTA

wiped out all pending liabilities under the Truth-In Leasing regulations prior to the effective date

of the ICCTA would certainly astonish Congress and the Department of Transportation.

B. Plaintiffs Cause of Action is Not Limited by a Two-Year Statute of
Limitations.

10
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1. Section 14705 Does Not Contain a Statute of L1m1tat1ons for Violations of
the Truth-in-Leasing Regulations

The ICCTA does not support Defendants’ contention that a two-year statute of limitations
is applicable to the identified owner-operators’ claims. Section 14705(c) of Title 49 establishes a
two-year statute of limitations on claims arising under 49 U.S.C. § 14704(b). Significantly,
14704(b) is limited to claims against a motor carrier for damages arising from the carrier’s
charging rates in excess of its tariffs. In addition, that provision is further limited to motor carrier
tariffs in effect under § 13702.

Section 13702 specifically is limited in application to tariffs establishing rates for motor
carrier transportation services involving shipments: (1) moving in the noncontiguous domestic
trade, with certain exceptions not relevant here; and (2) for the movement of household goods.
Without question, the referenced statutory provisions bear no relationship to § 14102 of 49
U.S.C., regarding leased motor vehicles, or the Surface Transportation Board’s regulations
governing a motor carrier’s lease of the equipment of an owner-operator.

The Strickland court rejected a similar attempt to apply the statute of limitations
contained in the pre-1996 statute. It noted the defendant in that case was attempting, just as
Defendants are in this case, “to apply a statute that governs shipper-carrier relations to its private
lease agreements with its owner/operators.” Strickland, slip op. at 8.

The statutory scheme established in Sections 14705(c), 14704(b), and 13702 is clear in its
application and content. There is no ambiguity, patent or otherwise, in the language set forth in
those provisions. Defendants’ argument that the language in the statute does not comport with its

interpretation of the Conference Report which accompanied the legislation, is a matter to be
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addressed with Congress, not the Court. Defendants are essentially requesting that the Court
rewrite the statute to conform to what Defendants contend was the intent of Congress. Congress
drafted and approved the language as written in Sections 14705(c), 14704(b) and 13702. Merely
because language in a Conference Report might be interpreted to give another meaning to §§
14705(c) and 14704(b) neither creates ambiguity in the statute nor supplants the clear and

unambiguous language in those sections.

2. Defendants are Judicially Estopped from Arguing that there is a Two-Year

Statute of Limitations.

Defendants neglect to inform the Court that, in this same case, they strenuously argued to
both the United States Supreme Court and the Eighth Circuit, that no statute of limitations exists
within the ICCTA for actions seeking to enforce the leasing regulations. In their brief before the
Supreme Court on petition for writ of certiorari, Defendants argued that “[t]here is no limitations
period for the general claim first recognized by the Eighth Circuit.” Petition for Writ of
Certiorari at 11, attached as Exhibit 6. Interpreting the same statutory language which
Defendants now claim provides for a two-year statute of limitations, Defendants submitted to the
Supreme Court that “[t]here is no mention of any limitations period for some general civil action
to recover money damages for a violation of agency regulations.” Id.

Defendants made identical arguments to the Eighth Circuit in their Petition for Panel
Rehearing. In that petition, Defendants argued that the appeals court panel “specifically
overlooked that fact that, even though the Act sets out specific limitations periods for five

separate causes of action, it provides rno statute of limitations for the newly-identified cause of
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action recognized in the panel’s decision.” Petition for Panel Rehearing and Alternative Petition
for Rehearing En Banc of Appellees at 3; emphasis in original; attached as Exhibit 7.

The law has long recognized that parties and counsel cannot take opposite positions in the
same case for mere expediency. "The doctrine of judicial estoppel prohibits a party from taking
inconsistent positions in the same or related litigation." Hossaini v. Western Missouri Med. Ctr.,
140 F.3d 1140, 1142 (8th Cir.1998). Judicial estoppel is invoked "to protect the integrity of the
judicial process." Id. at 1143.

In this case Defendants represented to both the Eighth Circuit and the Supreme Court that
no statute of limitations is contained in the relevant provisions of the ICCTA. Now, based solely
on expediency, Defendants interpret the exact same statutory language to contain a two-year
statute of limitations. Defendants are judicially estopped from making such an argument.

3. The Private Right of Action is Governed by the Four-Year Statute of
Limitations found at 28 U.S.C. § 1658.

To further their position that this Court should fashion its own two-year statute of
limitations, Defendants set-up a false dichotomy by asking “are claims for damages under
Section 14704 (a) ... governed by the two-year statute, or is there simply no limitations statute at
all governing plaintiffs’ claims?” Defendants’ Suggestions, 9 (internal quotations omitted).” Of

course, the answer is: neither — instead this action is governed by the four-year statute of

S. Defendants’ Suggestions asserts that “[t]his Court has already recognized, in interpreting this very
statute, that any lack of limitation period for a § 14704 non-overcharge damages action is ‘an absurd result
that Congress could not have intended’” (citing DeBruce Grain, Inc. v. Union Pac. R. Co., 983 F.Supp.
1280, 1284 (W.D.Mo. 1997)). Defendants’ Suggestions, 11. This Court did nothing of the kind. DeBruce
Grain had nothing to do with Section 14704 -- Section 14704 is not mentioned a single time anywhere in
that opinion. Instead, that case dealt exclusively with the statutes of limitation governing 49 U.S.C. §
11704 (“Rights and Remedies of Persons Injured by Rail Carriers”).

13
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limitations as set out in 28 U.S.C. § 1658 (“Except as otherwise provided by law, a civil action
arising under an Act of Congress enacted after the date of the enactment of this éection may not
be commenced later than 4 years after the cause of action accrues.”). The application of the 4-
year statute of limitations is consistent with Congress’s effort to bring uniformity to causes of
action, that have no articulated statute of limitation. It is also consistent with instructions the
Supreme Court gave in North Star Steel Co. v. Thomas, 515 U.S. 29, 34 (1995). In that case, the
Supreme Court made clear that the Courts must presume that Congress intended this four-year
statute of limitations to apply to any federal statute enacted after 1990 that does not have its own
statute of limitations (taking note of the large number of statutes brought to the Court for analysis
that have no statute of limitations). Thus, since the ICCTA was enacted in 1995 and since it
contains no statute of limitations for leasing violations, the statue of limitations for such violation

1s four years under § 1658.

4. Defendants® Continuing Violations Toll the Limitations Period.

Under 49 C.F.R. § 376.12 (k)(6) of the Truth-In-Leasing Regulations, motor carriers are

obligated to return escrow funds to owner-operators within 45-days of the termination of the
contract. Moreover, interest payments must be made on the outstanding escrow funds on a

quarterly basis, and "shall be at least equal to the average yield or equivalent coupon issue yield on
91-day, 13-week Treasury bills as established in the weekly auction by the Department of Treasury.”
49 C.FR. § 376.12 (k)(5). At the time Plaintiffs filed this lawsuit, Defendants had unlawfully

retained escrow funds deposited by Plaintiffs and failed to pay interest on the escrow funds it

held as required.
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Each day that Defendants fail to return the escrow funds and each quarterly interest
payment that Defendants fail to make constitutes a separate violation of the Truth-In-Leasing
regulations. See Interstate Commerce Commission v. Bug-Eye T) ransportation, Ltd., 1987 WL
7259 (N.D.IIL. February 23, 1987) (attached as Exhibit 8) (entering injunction against motor
carrier and characterizing its failure to return escrow funds as “continuing violations” of escrow
obligations). Because Defendants are engaged in continuing violations of their escrow
obligations, the statute of limitations has not only not expired, it has not yet even begun to run.
See Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 502 n.15 (1968) (private
right of action to remedy continuing violation of the Sherman Act); Ashley v. Boyle's Famous
Corned Beef Co., 66 F.3d 164, 167-68 (8" Cir. 1995) (holding that “[w]hen an employer is
accused of an ongoing practice that began prior to the statute of limitations period, the claim may
nonetheless be timely under ‘continuing violation doctrine’. The critical question is whether a
present violation exists.”) (internal quotations omitted, citing United Airlines, Inc. v. Evans, 431
U.S. 553, 558 (1977)); See also Newell Recycling Company, Inc. v. United States Environmental
Protection Agency, 231 F.3d 204 (5th Cir. 2000) (applying continuing violation doctrine to
violations of the Toxic Substances Control Act); Love v. National Medical Enterprises, 230 F.3d
765 (5th Cir. 2000) (applying the continuing violation doctrine to Clayton Act and RICO
violations and explaining that “each overt act that is part of a continuing violation and causes
injury to the plaintiff starts the statutory period runﬁing again, regardless of the plaintiff’s
knowledge of the alleged illegality at much earlier times™). Therefore, since the Defendants’

violations of the leasing regulations continued after the termination of the lease and are ongoing
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to this day, the Statute of Limitation has not yet started to run. Under these circumstances our

limitation period is irrelevant.

CONCLUSION

For the foregoing reasons, Defendants’ Motion for Partial Summary Judgment should be

denied by this Court.

Respectfully submitted,
Owner-Operator Independent Drivers Association, Inc.,
Marshall Johnson, and Jerry Vanboetzelaer,

Plaintiffs

By:
PAUL D. CULLEN, SR.
DAVID A. COHEN
THOMAS P. McCANN

THE CULLEN LAW FIRM, PLLC
1101 30th Street, N.W., Suite 300
Washington, D.C. 20007
Telephone: (202) 944-8600
Facsimile: (202) 944-8611

By: ’_/IQWA/QQJ/

THOMAS SHEEHAN, ESQ., Bar # 36462

SHOOK, HARDY & BACON

JERRY M. KIRKSEY, ESQ. One Kansas City Place
DOUGLAS, LYNCH, 1200 Main Street

HAUN & KIRKSEY Kansas City, Missouri 64105
111 West Broadway Telephone: (816) 474-6550
P.O.Box 117 Facsimile: (816)421-5547

Bolivar, Missouri 65613
Telephone: (417) 326-5261
Facsimile: (417) 326-2845
Dated: May 30, 2001
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing were sent by First-Class U.S. Mail, postage
prepaid, on Wednesday, May 30, 2001 to:

James C. Sullivan, Esq.

Shughart Thomson & Kilroy, P.C.
1700 Twelve Wyandotte Plaza
120 West 12 Street

Kansas City, Missouri 64105

Arthur Curtis, Esq.

Greene & Curtis, LLP

1340 E. Woodhurst
Springfield, Missouri 65804

W n QD)

Thomas Sheehan

SHOOK, HARDY & BACON
One Kansas City Place

1200 Main Street

Kansas City, Missouri 64105
Telephone: (816) 474-6550
Facsimile: (816) 421-5547

Counsel for Plaintiffs
OWNER-OPERATOR INDEPENDENT DRIVERS ASSOCIATION, INC.,
MARSHALL JOHNSON, AND JERRY VANBOETZELAER
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Exhibits to Plaintiffs’ Suggestions In Opposition to
Defendants® Motion for Partial Summary Judgment:

Exhibit 1: Deposition of Jerry Vanboetzelaer, May 1, 2001, at 52:23 - 55:5.

Exhibit 2: Deposition of Darrel Hopkins; March 6, 2001, at 72:1-8. Attached as Exhibit 3.

Exhibit 3: Deposition of Marshall Johnson; April 9, 2001 at 73:3-13.

Exhibit 4: Strickland v. Trucker Express, Inc., CV-95-62-M-RFC (D. Mont. Mar. 24, 2000).

Exhibit 5: Memorandum from Charles Wagner, Deputy Director, Section of Operations and
Enforcement to Bernard Gaillard, Director of Office of Compliance and Consumer
Assistance.

Exhibit 6: Prime’s Petition for Writ of Certiorari at 11.

Exhibit 7: Prime’s Petition for Panel Rehearing and Alternative Petition for Rehearing En
Banc of Appellees at 3.

Exhibit 8: Interstate Commerce Commission v. Bug-Eye Transportation, Ltd., 1987 WL

7259 (N.D.IIL February 23, 1987).
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