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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA; i P oo
JACKSONVILLE DIVISION I

OWNER-OPERATOR INDEPENDENT DRIVERS
ASSOCIATION, INC. and G.L. BREWER;
GERALD E. EIDAM, JR.;

JAMES E. MICHAEL; ROBERT PENMAN and
JAMES E. SCHMIDT and on behalf of all

others similarly situated,

Case No.
Plaintiffs, 3:02-CV-1005-J-25 MCR
V.

LANDSTAR SYSTEM, INC.; LANDSTAR
EXPRESS AMERICA, INC.; LANDSTAR
GEMINI, INC.; LANDSTAR INWAY, INC;
LANDSTAR LIGON, INC.; LANDSTAR
LOGISTICS, INC.; and LANDSTAR
RANGER, INC,,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

- PLAINTIFFS’ MEMORANDUM IN OPPOSITION
TO DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

L INTRODUCTION

Defendants’ (“Landstar”) motion for partial summary judgment (“Landstar Mem.”)
should be denied for the following reasons:
. Landstar’s motion is procedurally defective. Fed. R. Civ. P. 56 cannot be used to obtain

advisory opinions regarding what “plaintiffs must prove” to establish the defendants’
liability or the amount of damages plaintiffs may recover at trial. Landstar Mem. at 2.

° There is no legal basis for a “substantial compliance” standard for violations of the Truth-
in-Leasing regulations. In any event, Landstar is in total noncompliance with the
regulations.

° There is no legal basis for the application of “detrimental reliance” or “actual” damages

standard for recovery under the Truth-in-Leasing regulations. No case decided under the
regulations has imposed such a standard, and the Court should reject Landstar’s invitation
to do so.
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Landstar candidly acknowledges that the central purpose of its motion is to obtain
preliminary rulings bearing on class certification, arguing that “proof of ‘sustained’ damages and
detrimental reliance will necessarily be on a contractor-by-contractor basis . . . and therefore will
be highly relevant to Plaintiffs’ ability to meet the requirements for class certification. . . .”
Landstar Mem. at 5. However, this is not a proper use of a summary judgment motion. The
motion should therefore be denied.

IL FACTUAL BACKGROUND

Plaintiffs, owner-operator truck drivers (“Owner-Operators™”) have filed a class action
complaint seeking relief for Defendants’ violations of the federal Truth-in-Leasing regulations
found at 49 C.F.R. Part 376 (“Truth-in-Leasing regulations”). The facts alleged in the complaint
demonstrate that it is the uniform policy of Landstar: (i) to overcharge Owner-Operators for fuel
and fuel transaction fees; (i1) to unlawfully deduct costs related to military shipments before
calculating Owner-Operator compensation; and, (iii) to unlawfully overcharge for base plates
and permits issued by the states.

III. PROCEDURAL BACKGROUND

Plaintiffs commenced this action on November 1, 2002 (Dkt. 1). By order dated
September 30, 2004, the Court denied Defendants’ motion to compel arbitration (Dkt. 73). On
March 4, 2004, Landstar voluntarily dismissed its appeal of the Court’s order denying the motion
to compel arbitration (Dkt. 86). By Order dated June 4, 2004, the Court denied Landstar’s
motion to dismiss as to the merits of Plaintiffs’ Truth-in-Leasing claims (Dkt. 98).'

A status conference was held by the Court on April 9, 2004, at which time the Court

indicated that it would set this action for trial in April 2005.

! That order did grant Defendants” motion to dismiss certain affiliated defendants.
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IV. ARGUMENT

A. Landstar’s Motion is Procedurally Misplaced.

Landstar improperly attempts to utilize Fed. R. Civ. P. 56 as a device to obtain abstract
advisory rulings from the Court regarding the evidence Plaintiffs must present at trial to establish
liability and damages. Landstar fails to proffer any “pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any” demonstrating that
“there is no genuine issue as to any material fact and that the moving party is entitled to
Judgment as a matter of law. Fed. R. Civ. P. 56 (c). Indeed, Landstar cannot point to any
undisputed facts showing that it has complied with the Truth-in-Leasing regulations -
substantially or oiherwise - or that the plaintiffs have sustained no damages - actual or otherwise.
Rather, Landstar states that it seeks a “declaration” of what Plaintiffs must introduce at trial to
establish liability and damages. Landstar Mem. at 20. This is not an appropriate basis for
summary judgment.

Although summary judgment can be a useful procedural device under appropriate
circumstances, it is, as the Eleventh Circuit has said, “not a catch penny contrivance to take
unwary litigants into its toils and deprive them of a trial. . . > In ruling on a summary judgment
motion “[t]he court is required to draw all permissible inferences against the party moving for

993

summary judgment.”™ “The court’s function is to determine whether there is any evidence in

favor of the nonmoving party such as would authorize a jury to return a verdict in the party’s

”4

favor.”™ It is not appropriate to ask the Court to issue abstract advisory opinions regarding the

2Heath v. Jones, 863 F. 2d 815, 819 (11™ Cir. 1989)(citation omitted).
31d.

41d.
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legal effect of facts that are undeveloped or disputed. This point was made by one District Court
faced with a defense summary judgment motion seeking an advisory ruling as to the meaning of
a contractual exclusion while the facts of the case still were in dispute:

To discuss the legal issue of UM coverage while there exists this critical issue of
material fact would be to improperly render an advisory opinion. See Hamman v.
Southwestern Gas Pipeline, Inc., 721 F. 2d 140, 144 (5™ Cir. 1983)(advisory
opinions beyond court’s constitutional power). Resolution of a legal issue “may
not be ascertained in the abstract, but only in the context of a precise factual
situation.” Roland v. Allstate Ins. Co., 370 F. 2d 289, 292 (5th Cir. 1966)(refusing
to rule on legal issue when material facts remained to be decided). Bonneville
Power Administration v. Washington Public Power Supply System, 956 F. 2d
1497, 1508 (9™ Cir. 1992)(observing that ruling on summary judgment motion
beyond finding existence of material fact would be inappropriate).’

Similarly, Landstar’s motion is predicated on complete abstraction - it avoids any discussion of

the “precise factual situation” presented in this case. Landstar does not even attach a copy of the

lease that it asserts substantially complies with the Truth-in-Leasing regulations. A ruling that
Landstar’s leases need only substantially comply with the Truth-in-Leasing regulations, while
Plaintiffs contend (and the record reflects) that the leases are in complete noncompliance, “would
be to improperly render an advisory opinion,” impermissible under the rules, and beyond the
Court’s constitutional power.® Accordingly, Landstar’s motion should be denied as procedurally
defective. Even if Rule 56 could be used as Landstar attempts, the motion should be denied on
its merits.

B. There Is No Legal Basis for The Application of a “Substantial Compliance”
Standard for Violations of The Truth-in-L.easing Regulations.

It is well-settled that substantial compliance in the statutory setting is particularly

disfavored:

STsolainos v. Tsolainos, 59 F. Supp. 2d 592, 597 (E.D. La. 1999) (emphasis added).

6/d.
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The doctrine of substantial compliance is an equitable doctrine designed to avoid
hardship in cases where the party does all that can reasonably be expected of him.
However, in the context of statutory prerequisites, the doctrine can be applied only
where invocation thereof would not defeat the policies of the underlying statutory
provisions.’
Further, “the doctrine of substantial compliance can have no application in the context of a clear
statutory prerequisite that is known to the party seeking to apply the doctrine.”® Courts applying
the Truth-in-Lending Act, have held that strict compliance is required.’
TRUTH-IN-LENDING ACT is a strict liability statute with respect to imposition

of statutory damages: once a court finds a violation, no matter how technical, it
has no discretion with respect to the imposition of liability."

Here, the Truth-in-Leasing regulations mandate that: (1) “the written lease required under
§376.12. It is Landstar’s non-compliance with this mandatory requirement that is before the
Court in this case.

Dart Transit Co. Petition for a Declaratory Order'' fails to support Landstar’s
“substantial compliance” theory. Although in Dart, the 1.C.C. made a general statement at the
outset of its opinion that “Dart was in substantial compliance with the leasing regulations,” with
respect to the terms of the regulated lease, nothing in the text of the opinion suggests that

anything less than actual compliance is acceptable. For example, with respect to statements in

7Sawyer v. County of Sonoma, 719 F.2d 1001, 1008 (9th Cir. 1983).

81d.

9Landstar places virtually exclusive reliance on the Truth-in-Lending Act, which is not
applicable to this action based on the Truth-in-Leasing Act. Moreover, the analysis in this
section shows that even if this were a Truth-in-Lending case, Landstar’s argument would fail.

10Fabricant v. Sears Roebuck, 202 F.R.D. 310, 318 (S.D. Fla. 2001)(emphasis in original).

119 1.C.C. 2d 701, 1993 WL 220182 (1993).
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the carrier’s operating agreement, the I.C.C. concluded that “this form of disclosure is consistent
with the letter of the leasing regulations as well as its intent — to protect owner-operators from
carrier abuse and collusion between carriers and third-party equipment rental interests.”'* The
I.C.C. further reasoned that “the terms of the Maintenance Reserve Fund arrangement are
disclosed adequately within Dart’s owner-operator agreement to satisfy the requirements of
§ 1057.12(1)” and concluded “that the full-disclosure requirements of the Commission’s leasing
regulations are satisfied.””® The LC.C. thus required and determined that the written lease
provisions complied with the “letter” as well as the “intent” of the leasing regulations.
Furthermore, Dart is limited to the question of whether the four corners of the lease itself satisfy
the full disclosure requirements of the regulations.'* Nothing in Dart remotely supports the
proposition that a regulated carrier can avoid its business conduct violations of the regulations by
offering parol evidence of general business practices or materials outside the four corners of the
lease.

Landstar’s reliance on the unpublished decision of Renteria v. K&R Transp., Inc." for

the application of a broad substantial compliance standard is also unavailing. In Renteria, the

"2 Id. (emphasis added).
B Jd. (emphasis added).

" Indeed, even after its Dart opinion, the 1.C.C. has been quite clear that, in addition to
compensation and the duration of the lease, the “Commission’s ‘truth-in-leasing’ regulations
require that certain . . . information and owner-operator rights be stated in all leases.” Study of
Interstate Commerce Commission Regulatory Responsibilities Pursuant to Section 210(a) of The
Trucking Industry Regulatory Reform Act of 1994, 1994 WL 639996, *52 (Oct. 25, 1994). See
also Lease and Interchange of Vehicles, 131 M.C.C. 286, 295, 1978 WL 10541, **8 (June 13,
1978)(rejecting proposal that compensation disclosures could be included by reference to
business documents outside the lease).

15 Nos. 98-CV-290 etc., slip op. at 11 (C.D. Cal. June 22, 2001) (Landstar Mem., Ex. A).
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court permitted parol evidence showing that the plaintiffs “signed the agreements only after
lengthy explanation of the terms,” concluding:

[TThe Court sees nothing that would indicate that the defendant motor carriers

failed to adequately disclose to the plaintiffs all material information required by

the provisions. . . . This is especially true for compensation and insurance

coverage, where the agreements and oral communications clearly show that the

defendants took all practical steps both to apprise the plaintiffs of the required

information and to make available to the Plaintiffs the details of the method

defendants used in making their calculations. '
First, while Landstar fails at this time to identify any evidence supporting its substantial
compliance defense, it should be stopped from any future attempt to introduce parol evidence
extraneous to the four corners of the lease because: (1) Landstar’s own lease contains an
integration clause, and (2) the parol evidence rule prohibits the introduction of such evidence.'’
Second, it is telling that Landstar makes no effort here to demonstrate how its lease complies
with the regulations, substantially or otherwise. Landstar does not even attach a copy of the
lease with its summary judgment motion. For the Court’s convenience, Plaintiffs have attached a
copy of the lease at issue as Exhibit A. An examination reveals that the lease does not strictly or
substantially comply with the regulations. Indeed, as highlighted by a number of recent
incriminating admissions made by Landstar, it is indisputable that the lease does not comply with
the regulations. In this regard, in a June 28, 2004 memorandum to Landstar owner-operators

(“BCO’s”), Landstar stated that it was superseding the lease at issue in this case with a new lease

(Exhibit B), prompted by the allegations in the instant lawsuit: “claim[ing] that your existing

“Id.

17 See Exhibit A, 926; Int’l Erectors, Inc. v. Wilhoit Steel Erectors & Rental Service, 400 F. 2d 465 (5th Cir.
1968)(“[plarol evidence rule forbids any addition to or contradiction of the terms of a written instrument . . . .””). See
also Sheinhartz v. Saturn Trans. System, Inc., 2002 WL 575636, at *8 (March 26, 2002)(*“[i]t does not matter what
linehaul amount each owner-operator was quoted nor does it matter what each owner-operator was told orally about
the cost of insurance . . . The dispositive and predominate legal and factual issues in this case are whether . . .
Plaintiffs’ leases complied with the federal regulations by clearly stating the amount to be paid to the owner-
operators by Defendants. . . .”")
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agreement does not comply with OOIDA’s view of federal rules and laws mainly addressing
disclosures of information.” /d. Landstar then states:
Through the enclosed new Independent Contractor Operating Agreement,
Landstar desires to make the required disclosures in an updated and uniform
manner to all Landstar BCO’s. The new agreement is intended to assure each of
you receives uniform and up to date disclosures. 7d.
An examination of the new lease, in turn, quickly reveals that the “required disclosures” are
indeed totally “new”, i.e., they were never disclosed in the lease at issue in this case,

substantially or otherwise.

(1) Previously Undisclosed Retention of Profits - The new lease discloses that Landstar

receives volume discounts on goods or services purchased by Owner-Operators, and reserves the
unilateral right to keep such profits.
[TThe parties agree that [Landstar], from time to time, may obtain volume
discounts or rebates from third party vendors as a result of the purchase of goods
or services by [owner-operators]. [Landstar] will endeavor to pass along such
discounts to [owner-operators]; provided however, the parties agree that any
discount may be retained in whole or in part by [Landstar] in its discretion.
See Exhibit B at § 13 (emphasis added). In contrast, the Landstar lease at issue here is silent on
this point, thus substantiating plaintiffs’ allegation that Landstar has received discounts for fuel

that it has neither accounted for, or credited to owner operators. Complaint, Count II, Y 37-40.

(2) Previously Undisclosed Transaction Surcharges - Landstar’s new lease states that

Comdata charges “comprise both a transaction fee to the financial services provider Comdata
and an administrative fee and/or profit to CARRIER for its time and expense.” (Exhibit B, App.
C at 30 (emphasis added). In contrast, the lease at issue here is silent on this point, thus further
substantiating the allegations in the complaint that Landstar realizes hidden profits on such

charges. Complaint, Count I, § 41.
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(3) Previously Undisclosed Skimming of Revenues - Landstar’s new lease discloses

Landstar’s adjustments of revenue as shown on freight bills:

reduced by ... a payment processing fee comprised of the actual cost incurred

by CARRIER for those shipments in which CARRIER’s customer or a third party

payor make deduction for CARRIER’s freight charges related to electronically-

transmitted billing and payment account use.
Ex. B, App. A at 15 (emphasis added). In contrast, the lease at issue here is silent on this point,
further substantiating the Plaintiffs’ allegations that Landstar has skimmed monies owed to
Owner-Operators by deducting two percent of the revenue shown on the rated freight bill for all
DOD shipments before calculating the owner-operator’s share of the revenue. Complaint, Count

111, 9 46-53.

(4) Previously Undisclosed Surcharges for Base Plates - Landstar’s new lease discloses

that Landstar adds on administrative fees for obtaining base plates as follows:
The charge [for base plates] comprises both the carrier’s payments to the relevant
IRP_jurisdictions and an administrative fee to Carrier for its costs in applying for
and obtaining the plate.
Again, the lease at issue here is silent on this point, further substantiating the allegations in the
complaint that Landstar charged back Owner-Operators excessive sums for base plates.

Complaint, Count IV, Y 55-62.

(5) Previous Failure to Provide Access to Chargeback Data - The new Landstar lease

expressly specifies that Landstar will provide owner operators with the terms of volume
discounts received:
Landstar will provide [owner-operator]| the names of the sources of any such
volume discounts or rebates and the terms of such volume discounts or rebates
upon the written request of [owner-operator].

Exhibit B at § 13. Once again, the lease at issue is silent on this point, thus eliminating any

remote similarity to Renteria where the court observed that the carrier “took all practical steps
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both to apprise the plaintiffs of the required information and to make available to the plaintiffs
the details of the method defendants used in making their calculations.”'®

The foregoing undisputed facts decimate any notion that Landstar has complied with the
Truth-in-Leasing regulations at all, much less substantially. Thus, even if a substantial

compliance standard were applicable, Landstar’s conduct falls far short of that mark.

C. There Is No Legal Basis for the Application of “Detrimental Reliance” or “Actual”
Damages Standard under the Federal Truth-in-Leasing Regulations.

Landstar’s lengthy discussion regarding the standards for damages recovery under
regulatory regimes other than the Truth-in-Leasing regulations is controverted by the wealth of
case-law decided within the framework of the Truth-in-Leasing regulations.

In 1977, the ICC revised the leasing regulations to achieve full disclosure between the
parties of “the elements, obligations, and benefits of leasing contracts. . . .”'° The 1.C.C.
expected the required disclosures “to eliminate or reduce opportunities . . . for skimming and
other illegal or inequitable practices. . . .”*° As noted by the 1.C.C.:

If the Commission is to promote efficient transportation and fair working conditions, it is

imperative that owner-operators be free to negotiate contracts which prevent regulated

carriers from taking unfair advantage when using their services. This proceeding arises
out of attempts to solve serious and longstanding problems facing owner-operators.?'

'® Renteria, slip op. at 11. For similar reasons, the court’s unpublished decision in Strickland v. Trucker’s Express,
Inc., No. CV-95-62-M-LBE, slip. Op. at 16 (D. Mont. Feb. 3, 2003)(Exhibit D to Landstar Mem.) is inapposite.
Putting aside the court’s admission of parol evidence in Strickland (the admission of which is prohibited in this case,
see Int’l Erectors, supra), the court noted that “Defendant’s verbal disclosure of information required by the
regulation was in accord with the spirit and intent of the regulations.” Id. Here, a comparison between the new
Landstar lease and the lease in question amply demonstrates that until the new lease was issued, Landstar operated
its skimming and profiteering programs in complete secrecy from Owner-Operators.

" Lease and Interchange of Vehicles, 129 M.C.C. 700, 700 (June 13, 1978).
*1d.

21 46 Fed. Reg. 44013, 1981 WL 107853.

10
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In a subsequent rulemaking proceeding, the ICC made it clear that the agency had intended the
charge-back rule to preclude the carrier’s manipulation of charge-backs to make a profit. As
stated in the notice of proposed rulemaking:

It appears that, in certain instances, carriers are defeating the intent of the present

regulations by profiting from charge-back items at the expense of owner-

operators. Chargebacks are items that may be paid for initially by the authorized
carrier, but ultimately deducted from the lessor’s compensation at the time of
payment or settlement. We believe that all legitimate charge-backs and
deductions should be clearly specified and identified in the lease and agreed upon
between the parties. The carrier should not be in a position to manipulate these
expenses in such a way that it makes a profit in its handling of these matters. To

the extent that charge-backs to owner-operators reduce the carrier’s legitimate

expenses, resulting in losses to the owner-operator and a profit to the carrier,

they are not legitimate charge-backs or deductions.”

The enabling statute for actions seeking damages to remedy violations of the leasing regulations,
49 U.S.C. § 14704(a)(2), makes a carrier “liable for damages sustained by a person as a result of
an act or omission of that carrier or broker in violation of this part.”

Landstar’s attempt to rewrite 49 U.S.C. § 14704(a)(2) by requiring owner-operators to
prove “actual” damages and “detrimental reliance,” is unsustainable. There is no requirement on
the face of the statute requiring “actual” damages or “detrimental reliance.” And, there is no
suggestion in the legislative history that recovery of profits illegally obtained by carriers should
be so delimited. There is also nothing in the Truth-in-Leasing regulations themselves imposing
such conditions. To the contrary, the 1.C.C. commentary to the rule-making proceedings
expressly envisioned that a regulated carrier should not be permitted to retain ill-gotten gains at
the expense of owner-operators.

Landstar cites no cases decided under Section 14704(a)(2) supporting its contention that

Plaintiffs must prove “actual” damages and “detrimental reliance.” There are none. Contrary to

Landstar’s bare assertion, OOIDA v. New Prime, Inc., 339 F. 3d 1001 (8th Cir. 2003), never once

2 Id. at 44015 (emphases added).

11
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mentions the word “actual” damages, or does it suggest that “detrimental reliance” is a
prerequisite to recovery.” Rather, in New Prime the court presumed that the carrier would be
liable for returning all funds obtained in violation of the regulations, but denied class
certification on the grounds that such funds might be offset by other monies due to the carrier:
“[N]either Prime nor Success Leasing would be liable for returning funds if, for example . . .
The funds owed to the Owner-Operator were offset by monies owed to Prime or Success.”**
Conversely, by Landstar’s own reasoning - in the absence of offsets in New Prime, the plaintiffs
would have been entitled to recover all such funds as damages under the regulations.”

Landstar’s reliance on Hall v. Aloha Int’l Moving Services Inc.*® further undermines its
position. In Hall, the court concluded that the plaintiff’s damages were not sustained “as a result
of” the carriers’ failure comply with the regulations, but were indirectly related to damage that
had been caused to her household goods during shipment by the carrier. Hall thus holds that the

damages must be directly caused by the violation, and not by some other cause. As such, Hall

discredits Landstar’s theory that the phrase “sustained as a result of” means that a plaintiff must

2 L andstar Mem. at 7.
2 New Prime, 339 F.3d at 1011.

> Landstar has no such cognizable offsets in this case. A defensive set-off must (1) be asserted solely to defeat or
diminish the adverse party’s recovery; (2) arise from a transaction extrinsic to the original claim; (3) be based on a
contract or judgment; and (4) be liquidated or capable of liquidation without the aid of evidence presented at trial.
OOIDA v. Arctic Express, Inc., et al., Case No. C2 97-CV-750 (S.D. Ohio, Mar. 15, 2004)(“Ex. C” at 4) (“Here, the
items of set-off claimed by the Defendants would not be capable of liquidation without substantial evidence being
presented at trial. This the Court will not allow.”). See also Dinces v. Robbins, 604 F. Supp. 1021, 1026-28 (E.D.
Pa. 1985); Barrett v L.F.P., Inc., No. 85 C 6495, 1986 WL 7689, at *2 (N.D. Ill. June 27, 1986); Jones v. Sonny
Gerber Auto Sales, Inc,. 71 F.R.D. 695, 697 (D. Neb. 1976); Wigglesworth v. Teamsters Local Union No. 592, 68
F.RR. 609, 613 (E.D. Va. 1975); Mathias v. Jacobs, 167 F. Supp. 2d 606, 619 (S.D.N.Y. 2001). In this case,
Landstar asserts no class-wide offsets as an affirmative defense, or defense to class certification. Rather, it pleads an
offset as to only one of the named plaintiffs, as to whom it has asserted a counterclaim (Dkt.100, 12™ Affirmative
Defense). To put a fine point on it - Landstar has no valid liquidated offsets against anyone.

% No. CIV 98-1217 (MID/JDL), 2002 WL 1835469 at *14 (D. Minn. Aug. 6, 2002).

12
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show “detrimental reliance.” To the contrary, Hall demonstrates that the phrase means only that

the plaintiff must show “direct causation,” a fact that Landstar cannot deny on this record.”’
Landstar’s claim that the court must conduct a case-by-case trial regarding whether every

owner-operator can show detrimental reliance is ultimately refuted by the numerous cases in
which class certification has been granted, and in which the courts have expressly acknowledged
the plaintiffs’ right to recover undisclosed overcharges and skimmed proceeds:

. 0O0IDA v. Mayflower, 204 FR.D. 138, 148 (S.D. Ind. 2001)(court granted class
certification noting: “Moneys not actually expended on insurance premiums were owed
back to the owner-operators” and certifying as class all owner operators asserting that
“Mayflower unlawfully overcharged them for insurance or unlawfully failed to repay
them moneys that were overcharged for insurance.”)

. Sheinhartz v. Saturn Trans. System, Inc., 2002 WL 575636 at *8 (March 26,

2002)(district court certified class noting: “[i]t does not matter what linehaul amount each
owner-operator was quoted nor does it matter what each owner-operator was told orally

about the cost of insurance. . . . The dispositive and predominate legal and factual issues
in this case are whether . . . Plaintiffs’ leases complied with the federal regulations by
clearly stating the amount to be paid to the owner-operators by Defendants. . . .”)

. OOIDA v. Ledar Trans., No. 00-0258-CV-W-2-ECF (W.D. Mo. March 31, 2002)(Ex. G
at 16)(district court certified class of Owner-Operators who, “have had amounts withheld
from their compensation by Defendants for items that were not specified in the Standard
Lease Agreement as chargeback items eligible for deduction from their compensation,
and/or for which no recitation as to how those amounts were to be computed was
provided.”)

. Padrta v. Ledar Trans., Inc., No. 3-01-CV-80179 (S.D., Iowa, Jan. 23, 2003)(Ex. D at 5)
(district court granted class certification to plaintiffs seeking “class-wide damages”
observing: “The court is persuaded that plaintiffs have demonstrated not only that there
are other members of the proposed class who have the same or similar grievances as
plaintiffs, but also that the proposed class members’ statutory claims, under 49 C.F.R. §
1057.12(k), present a multitude of common questions of law and fact.”)

. OOIDA v. Arctic Express, Inc., et al., Case No. C2 97-CV-750 (S.D. Ohio, Sept. 6,
2001)(Ex. E at 20)(“By demonstrating that the common issue of whether § 376.12(k) was
violated by the Defendants predominates over the four Counterclaims . . . as well as over

77 See, e.g., Shaw Warehouse Co. v. Southern Ry. Co., 288 F.2d 759, 777 (5th Cir. 1961)(“We think that the statutory
clause, 'damages in consequence of any such violations' means damages that are 'the direct result' of such
violations.”).

13
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any issue of damages, the Plaintiffs have satisfied the predominance requirement of Rule
23(b)(3).)

. OOIDA v. Heartland Express, Inc. of Iowa, No. 3-01-CV-80179 (S.D. Iowa, Jan. 23,
2003)(Ex. F)(district court certified class where plaintiffs alleged that chargebacks for
fuel and insurance were higher than costs actually incurred by carrier).

The foregoing authorities illuminate the firmly established principle that class
certification is altogether appropriate in Truth-in-Leasing cases, and that proof of “detrimental
reliance” or “actual” damages has never been a requirement of, or an impediment to, class
certification.

Nonetheless, even if the Court were inclined to accept Landstar’s novel proposition
regarding proof of damages, Landstar offers no reason why a class could not be certified where
the relief to be awarded would be in the form of restitution. Indeed, Landstar effectively
concedes the point in its footnote analysis of Albillo v. Intermodal Container Services.”® In
Albillo, the California Court of Appeal affirmed such a restitution award reasoning as follows:

We find that the trial court properly exercised its discretion in fashioning a

restitution award which was precisely tailored to restore the amount respondents

acquired by means of their unlawful and unfair business practice. Respondents
violated the federal Leasing Regulations by failing to disclose the deductible
amount for each type of coverage for which the lessor might be liable. . . . The

trial court properly returned the parties to the status quo ante by ordering that the

premium amounts paid b;/ the appellants which constituted savings to respondents

be restored to appellants.*’

Landstar states that Albillo is inapplicable because restitution was awarded under a state statute,

and that this Court has no equitable authority to award restitution. Again, Landstar is mistaken.

Prior to the enactment of the ICCTA, the federal courts held that the [.C.C. had plenary power to

seek restitution, even where the statute did not specifically authorize such power. In ZC.C. v. B

%114 Cal. App. 4™ 190, 8 Cal. Rptr. 3d 350,354 (2003)(Landstar Mem. at 10 n.5).

¥ Id. Significantly, the court never once suggested that “actual” damages or “detrimental reliance” were conditions
to relief under the Truth-in-Leasing regulations.

14
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& T Trans. Co.’® the court was faced with the question of whether the 1.C.C. had the right “to
seek restitution in view of the lack of any express, or even implicit, authorization of such power
in the language of the Motor Carrier Act.”*! The court concluded that the I.C.C. had the power
to invoke the court’s inherent equitable jurisdiction, quoting the Supreme Court:

[T]he Administrator invoked the jurisdiction of the District Court to enjoin acts

and practices made 1illegal by the Act and to enforce compliance with the Act.

Such a jurisdiction is an equitable one. Unless otherwise provided by statute, all

the inherent equitable powers of the District Court are available for the proper

and complete exercise of that jurisdiction. And since the public interest is

involved in a proceeding of this nature, those equitable powers assume an even

broader and more flexible character than when only a private controversy is at

stake. . . . Power is thereby resident in the District Court, in exercising this

jurisdiction, 'to do equity and to mould each decree to the necessities of the

particular case.' The court may go beyond the matters immediately underlying its

equitable jurisdiction and decide whatever other issues and give whatever other

relief may be necessary under the circumstances. . . .*>
The Supreme Court continued that “the comprehensiveness of this equitable jurisdiction is not to
be denied or limited in the absence of a clear and valid legislative command. Unless a statute in
so many words, or by a necessary and inescapable inference, restricts the court's jurisdiction in
equity, the full scope of that jurisdiction is to be recognized and applied.”* The court in B & T
Trans. Co. also relied on the inherent equitable powers of the federal district courts, as explained
by Justice Harlan in Mitchell v. Robert DeMario Jewelery, Inc.>* There, the Court held that
“[w]hen Congress entrusts to an equity court the enforcement of prohibitions contained in a

regulatory enactment, it must be taken to have acted cognizant of the historic power of equity to

provide complete relief in light of the statutory purposes. As this Court long recognized, ‘there

613 F.3d 1182 (1st Cir. 1980).

*'1d. at 1183.

’2 Porter v. Warner Holding Co., 328 U.S. 395, 397-98 (1946) (emphasis added).
3 Id. at 398 (emphasis added).

361 U.S. 288, 291092 (1960).

15
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is inherent in the Courts of Equity a jurisdiction to . . . give effect to the policy of the
legislature.””>> Based upon these principles, the court in B & T Trans. Co. concluded that “the
traditional power of an equity court to grant complete relief may be said to have provided the
I.C.C. with residual, untapped authority to seek equitable restitution once it has properly invoked
the equity jurisdiction of the district courts.”*® The Fifth Circuit has embraced these fundamental
precepts in LC.C. v. Brannon Systems, Inc.: “While [§] 304a confers no affirmative authority on
the I.C.C. to seek restitution of overcharge on shippers’ behalf, it contains no language expressly
or impliedly denying such authority.”’

In this case, 49 U.S.C. § 14704(a) does not contain any “clear and valid legislative
command” depriving the district court of its power to fashion equitable relief. Porter, supra.
More important, the statutory purpose that underlies the ICCTA was to transfer to private parties
the enforcement of the Truth-in-Leasing regulations that were formerly within the purview of the
I.C.C. Thus, as observed in Mitchell, Congress, when it promulgated the ICCTA, “must be taken
to have acted cognizant of the historic power of equity to provide complete relief in light of the
»38

statutory purposes.

D. Landstar’s Reliance on the Truth-in-Lending Act is Misplaced.

Landstar’s contention that TRUTH-IN-LENDING ACT and the Truth-in-Leasing

regulations “provide virtually identical actual damages remedies for violations of the same kinds

** Id. (emphasis added).

% B & T Trans. Co., 613 F.2d at 1186; See also 1.C.C. v. J.B. Montgomery, Inc., 483 F.Supp. 279 (D. Colo. 1980)
where the 1.C.C. sued motor carriers seeking injunctive and restitutionary relief to recover transportation charges in
excess of the tariff. The motor carriers moved to dismiss, claiming that such relief was not authorized by the
Interstate Commerce Act, 49 U.S.C. § 10101 et seq. Relying on the holding of B & T Trans. Co., the court held that
“the ICC will be permitted to pursue restitutionary relief in this case.” Id., 483 F.Supp. at 280.

37 686 F.2d 295, 296 (5th Cir. 1982).
38 Landstar’s claim that Plaintiffs cannot be awarded restitution under common law is also mistaken. Landstar Mem.

at 10., note 5. See, e.g., Guyana Tel. &tel. Co., Inc. v. Melbourne Int’l Comm., Ltd., 329 F 3d 1241, 1249 (1 1* Cir.
2003)(restitution a “remedy that is often available to victims of a wrong”).

16
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of disclosure requirements,” would have the Court overlook the clearly discernable substantive
and procedural differences between the two regulatory regimes. Landstar Mem. at 13-14. The
stated purpose of TRUTH-IN-LENDING ACT is to “assure a meaningful disclosure of the terms
of the leases of personal property for personal, family, or household purposes so as to enable the
lessee to compare more readily the various lease terms available to him, limit balloon payments
in consumer leasing, enable comparison of lease terms with credit terms where appropriate, and
to assure meaningful and accurate disclosures of lease terms in advertisements.” 15 U.S.C.
1601(b). TRUTH-IN-LENDING ACT sets forth a comprehensive remedial scheme authorizing,
inter alia, statutory damages, e.g., in the case of an individual action damages, “twice the amount
of any finance charge in connection with the transaction.” 15 U.S.C § 1640. Importantly,
“detrimental reliance” is not mentioned in the statute. Rather, the rationale for imposing such a
condition has been articulated as follows: “damages in these individually small transactions may
be difficult to prove and adjusts its remedy to afford actual damages or at least a statutory
minimum . . . Without a causation requirement, actual damages would overlay statutory
damages for no apparent reason.”’ In clear contrast to the TRUTH-IN-LENDING ACT,
ICCTA provides a unitary, broad, and unrestricted monetary remedy - “damages.”® Such
damages do not overlay or duplicate any other remedies, and there are no statutory damages

which require or justify any additional burden of proof such as “detrimental reliance.”

¥ Perrone v. GMAC, 232 F. 3d 433 (5% Cir. 2000); See also Turner v. Beneficial Corporation, 242 F. 3d 1023 (1 1"
Cir. 2001)(“Congress provided for statutory damages because actual damages would be nonexistent or extremely
difficult to prove.”).

“ Landstar argues that “damages sustained” is identical to “actual damages sustained,” and that both therefore
require proof of “detrimental reliance.” Landstar Mem. at 9 n. 4; citing McMillian v. FDIC, 81 F.3d 1041 (1 1* Cir.
1996). McMillian does not support such a radical conclusion. McMillian is a case interpreting the Financial
Institutions Reform, Recovery, and Enforcement Act, which requires a finding of “actual direct compensatory
damages” for recovery against the FDIC. /Id. at 1054. While the court observed that actual and compensatory
damages are “roughly synonymous,” /d. at 1055, it did not conclude that the terms were interchangeable in every
statutory setting, and certainly did not conclude that “detrimental reliance” is an element of either standard.
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Moreover, the agreements in question are not “individually small transactions” for purchases of
household goods such as satellite dish systems, e.g., Turner. These are transportation contracts
subject to an entirely different regulatory regime governing fairness of compensation to owner-
operators the mandate of which is clear: “The carrier should not be in a position to manipulate
these expenses in such a way that it makes a profit in its handling of these matters.”™*'

Finally, Landstar’s claim that Plaintiffs cannot prove damages beyond “generalized,
unspecified harm to the public,” ignores the record. Landstar Mem. at 10. First, Plaintiffs have
estimated their damages in response to the interrogatories called for in the Court’s December 2,
2002 Scheduling‘Order. (Dkt. 18, 23). Further, it is undeniable that the members of the class
have “sustained damages as a result of” Landstar’s violations. There can be no question that
because the lease specifies that an Owner-Operator’s compensation is to be calculated based on a
percentage of adjusted gross revenue (“AGR”), Landstar’s skimming of gross revenues before
computing the AGR, necessarily results in monies going into Landstar’s pockets, when the lease

requires that the monies were to be paid to Owner-Operators. A clearer case of damages

resulting from such blatantly illegal conduct simply could not be made.

! See supra, note 20. Landstar’s asserts that the Truth-in-Leasing regulations, like TRUTH-IN-LENDING ACT,
require an owner- operator to show that they were “deterred from exploring alternatives in the marketplace.”
Landstar Mem. at 16. The Truth-in-Leasing regulations do not support such an absurd proposition. Placed in the
context of this case, it is illogical that an owner-operator could “shop” for a contract provision on which revenues
are not secretly skimmed by the carrier, just as one would shop for a satellite dish.
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CONCLUSION

For all of the foregoing reasons, Landstar’s motion should be denied.

Respectfully submitted,

Paul D. Cullen, Sr., Esq.

Joseph A. Black, Esq.

Daniel E. Cohen, Esq.

THE CULLEN LAW FIRM, PLLC
1101 30" Street, N.W., Suite 300
Washington, D.C. 20007-3770
(202) 944-8600 (Telephone)

(202) 944-8611 (Telecopier)

BRENNAN, MANNA & DIAMO P.L.

By;

Michael R. Freed

Florida Bar No. 069205

76 South Laura Street, Suite 1700
Jacksonville, Florida 32202

(904) 366-1504

(904) 366-1505 (facsimile)

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that a copy of Plaintiffs’ Opposition to Defendants’ Motion for Partial
Summary Judgment has been served by Telecopier (without exhibits) and by First-Class Mail
(with exhibits) to: Lawrence J. Hamilton II, Esq., Holland & Knight LLP, 50 North Laura Street,
Suite 3900, Jacksonville, Florida 32202 (without enclosures); Daniel R. Barney, Esq., Scopelitis,
Garvin, Light & Hanson, P.C., 1850 M St. N.W., Suite 280, Washington, D.C. 20036-5804,
(without enclosures); and by Federal Express to Gregory M. Feary, Esq., Robert L. Browning,
Esq., and Timothy W. Wiseman, Esq., Scopelitis, Garvin, Light & Hanson, P.C., 10 West Market
St., Suite 1500, Indianapolis, Indiana 46204-2968, (with enclosures), this éﬁf;ty of August,

2004.

Attorney
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LANDSTAR DYWAY, INC.

T .20 Box W13

Rockford, Miaals r.‘uis

STATEME\IT OF LEASE & RECEIPT FOR" EQUIPMENT

) l. » . LANDSTAR IN Y, INC. ('CARRIE!’) (lCC Identification ¥MC-161364) and
QL /(axf!f

. aann.nuxr WOI'S | NAMT}

6305 Lerti Lo

~ GNGEIENDENT CONTIACTON'S ADORY3S
Tnorma, Lo~ F5476
am . - .emm @ coon

Bl-F2 - (GG
GFDEPENDENT CONTRACTOR'S mum
¢ INDE?ENDENT CCNTRAC!‘OR') we parties © a written MOTOR VEHICLE AGREEMENT BETWEEN INDEPENDENT CONTRACTOR AhD
f‘ARllFJ! (the * Agraement”) wherehy INDEPENNFNT CONTRACTOR hat teased to CARRIER the equipment specified in Section 1V below (the
"Eqmpmeut’) wmdbymmmmcm&mamnvmm mmACTORumvndthMEstopcmxmopmmnot .
the Eqmpmem or IM pu:poot of loading,

| A mmmdofmewmdormhmkmfknmswmoﬂm..vhosuddrmumnhove. Thesceondmpyormu

- Statement of Leasc and Reccipnt fir Caupascnt iy the Staemnent of Leasc to be carricd on te Equipment & icyuirad by 49 CF.R § 1057.11(cX2).

.- CARRIER verifies that the Equipment is being operaied by CARRIER pursusnt 10 the lerms of the Agreement. anorcmommﬂu
.Ammahwrmodmadmmhekmwi

o m IDENTIFICAT!ON OF EQUIPML"W

TRACT oR /Nw Lease or ____Trade of Equip. TRAILER ___\_/Ncw Lense or _____ Trade of Equip.
) .Pflqmber 43701/3 Number _ 5570.(/5
{TO BE ASSIGNED BY CARRIER} (10 SE-ASSIGNED BY CARRER}
Mke Jrerniidor. #h | C Make Dooﬁa e
‘ -TMW;.QOF;_'__QCONV_;_’{ Tater Trpe_5/2 Model Year 77 _
. Modet yw___&"__ Empty Weight /?5.54‘0 Serial Number /09864629 /22B8605

Serind th&mbéﬁkﬁﬁéw% Length _ 48 ©  Empy Weigt /75 20

V. ' RECEPT OF EQUM!ENT CARRIER heteby acknowledges ipt of the Equipment deyeribed above, which is the Equipmecut doscaibed in Ui
Agmmcn:. ) ' : :

/-30-98 .,

crongmmwcnmswnmm YEE UPON APPROVAL BY THE CENERAL OFFICT)

Revised 11895
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MOTOR _VEHICLE'AND HAULAGE AGREEMENT
BETWEEN INDEPENDENT CONTRACTOR AND LANDSTAR INWAY, INC.
{*Agreement”)

1. EQUIPMENT:  INCEPENCENT CONTRACTOR represents and wazzanta o CARRIZR thas it holads fuil
legal title to or 13 otherwise authorized to contract che equipment identifiad in Secticn IV of the
Statement of Lease and Recelipt for Bquipment (the *gquipnent?), and further warrants acd Tepresents
that lzpe Bquipment is in gocd, safe and efficient cperating condition as xequired by government
authoritiss and shall te 30 maintaired st INDEFENDENT CCNTRACTOR'a expense throughout the duration
of this Agreement. The choice of location and PErIONg to perfiom any nedssIary regalrs o-
mainterance is exclusively vestsd with INDBPENDENT CONTRACTOR.  ALL PCWER EQUIPMENT WHICH IS THB
SUBJTCT OF THIS AGRSEMENT [S TO BR OPERATED BY FULLY QUALIFIED AN LICENSED OPSRATORS T9 3B PROVIDTD
8Y INDEPINDENT CONTRACTCR AT IT§ LYPRNSE.

{a) Receipt fox fquipment. Upcn INDBPENDENT CONTRACTOR making available to CARRIER the
Bquipment, CARRIER shall furmisk to INDEPENDENT CINTRACTOR the Statement of Lease
and Recaipt for Equipmant, which shall csageityte the vscaipt requirad cy 49 C.7.R.
§ 375.11(b). Upcn termination of the Agresment, INDEPENDENT CONTRACTOR akall
sXecuts the same or 3ilmilar Statsment of Lease and Recaipt for Zquipment as the
written ceceipt for the return of the fquipmert by CARRIER to INDSPERMDENT
CONTRACTOR. In the event that INDEPENDENT CONTRACTOR fails to submit the Statement
of Lease and Receipt for Bquipment upon tsxminstion of this Agreement, INDEPENDEINT
‘CONTRACTOR authorizes CARRIBR to enter the time and date in Section VI of the
3zatament of Lease and Receipt for Equipment to evidence the return of the quipment
to INDEZPENDENT CCNTRACTOR by CARRIER. If required bv applicable federal, provincial
Or state iaw, INDEZENDENT CONTRACTOR shail name CARRIER on either the vshicle or
plate portion of the vehicle pemmit, or include CARRIZR on a statenent of a leaze
betwaen INDEPENCENT CONTRACTOR and 2 thir2 party. However, under no circunstances
shalil CARRIER Le, Or ba deemed to be, iiabls for any lease payments wiatsoever due
or. owed from INDEPENDENT CONTRACTOR £o any third parsy. In the eveat that CAARRIZR
13 found to be liable fcr such lease payments, DINDEPENDENT CONTRACTCR shail fully
indemnify CARRIER for any and all costs or damages {mposed. .

{b) Speration of Equipment. INDRPENDENT TONTRACTCR agrees to operats the Equipment in 3
safe ard prudent manner at all times ia accordance with the laws of the various
jurisdictions in which it 18 operatsd and pursuant to the operating authorities of
the CARRIER, and in accordance with all rules relating to traffic salsty, rnighway
protection and road requirements,

{c) Insveccion gnd Maintenance of Eoyipment.  INCEPENUENT CONTRACTOR agrses to aainsain
the Bquipment, at its sole expense, in accordance with the safety. and egquipment
standards specified in all applicable federal, provincial and state laws under which

the Equipment is llcensed to cperace. INUIPENDENT CONTRACTOR shall, at its expenie,
make che fquipment available for inspection by CARRIZR at a place designaced by
CARRIER. Thereafter, as Xequixed by applicable federal law, INDEPENDENT GONTRACTOR
shall make the Bquipment available for inspection by CARRIBR at leaat onca cvery 120
days. Froviding that such inspection is done every 126 days and at a place
designated by CARRIER, then CARRIGR will 73y for the exgense of inspection. If =he
Equipmeat is not inspecred every 120 days, the Equipment will he placed cut-ni-
sexvice py CARRIER until the required inspection s completed, in wnich caese the
inspection shall be at INDEPENDENT CONTRACTOR'S sols expense. If any luspection
reveals that the Zquipment dces not comply with applicable standards cof Sedercal,
previncial or state law, the Squipment must be made to comply with suceh reguirements
by INDEPENDINT CONTAACTOR, at Lts sxpense, within a reasocable time as de*erminad by
CARRIER. INDEPENDENT CONTRACTOR shall, at {t3 sole expease. keap reccrds of
inspection, repair, and maintenance of the EqQuipment in accordance with the Feceral
Hotor cCarvier Salsty Regulatlons (4% C.P.R. Part 39¢]) and, if cperated in Zanada,
applicable provincial regulations, acd akall mainzain all such. records for tiae
duration of this Agrmement and for 3ix {§) months thereafter. INDEFENTENT
CONTRACTOR 3hall, as directed by CARRIER, forward rzc CARRIER all maintenance recey
covering the Equipment raquired by appliczble DOT or Canadian fedsral or provincial
regulations.

{d} 2ainting or Marking of Squipment. I reguired by appiicable federal, provincial or
state law, INDEPENDENT CONTRACTOR shall cause the name, style, mark or lego ol

: CARRIEFR. €0 be affixed to the Equipment on the direction and in the manner prescribed
by CARRISR. INDEPENDENT CONTRACTOR shall be reaponsible for the cost of affixing

such name, gtyle, mark or logo and f¢r the removal of sama at the termination of

this Agreement.
2 DURATION OF AGRBEMANT: This Agrscment shall be eSfective as of the date antered hersinbelow

-

and shall resmain in effect uncil terminated in accordance with the provisions of this Agreament.
The breach by either party o2 aay of the srovisions of th s R3reenent shall inmediatsly termicace
all provisions of this Agreement, except those provisicns celating 3o indemnificaticn of CARRIER by
INDERP2NDENT CONTRACTCR as contalned in this Agresmenc, which indemnification provisions shall be
sf{ective at all times. Eicher party, by giviag the other party twenty-four {24) hours written
actice, may terminats this Agreement aC any time. CARRIER pay aiso terminste the Agraement

1 CONTRACT 017°6/98
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iamediately by oral notice followed by wriiten notice tc INTIPENDENT CCMTRACTOR. Acceptance of
tznder of lcad aftsr the effactive date of this Agrsemen: shall indicate understanding and
acceptance by INDEPENTENT CONTRACTOR of the terms and conditlons of this Agreement. INDEPENDSNT
CONTPACTOR shall ensure thasi any worker empicyed or utilized by INDEPINDENT CONTRRCTOR to provide
services undar this Agraement compliss with the terms and conditlions of this Agreement.  Aithough
this Agruament does a0t contain a staced date of termination, the partises agree that they are not
creating & permanent or indefinite relationship.

3. - BXCLUSIVE PCSSESSION AND RESPONSIBILITY: The Equipment shall be for CARRIER's exclusive
Posasesion, control and use for the duration of this Agreemens. This provision is set forth solely
to conform wich Pedsral Highway Administratioa regulations and shall not be used fox any oller
purposes, including any attempt to clasaify INDEPENDENT CONTRACTCR or its workers as emplcoyees of
CARRIZR. Nothirg in the provisions required by 43 C.P.R. § 376.12{c) (1} is iatended as evidence
that the [NDTRPENDENT CONTRRCTCR or any workar provided by INDEPENCENT CoNTRACTOR is an employee of
CAFRIBR. Curing the tesm of this Agreement, CARRIER shall have the exclusive right to subcontrace
the Squipment to other authcrized motor carriers. INDEPENDSNT CONTRACTOR may cnly wsubcontract ox
trip lease the Equipment upon prior written authorization received from CARRIBR 28 set fsreh in
Paragraph 19. CARRIER has no right to and will not control the manner nor preseribe the mathod of
doing that pertion of «&he cperation which is contracted f£o: {n this Agreement by INDEPENDENT
CONTRACTCR, except such ¢ontrol 43 can reascnably be constzued to be required by all applicable laws
and requlacions. INDEPENDENT CONTRACTOR reserves the right to sccept or reject any freight tendeved

for transportation by CRRAIER.

4. COMPENSATION: It ir exprassly underatcod and agreed thaz INDEPENDENT CONTRACTOR's
compensation shall be as set forth in Appendix A and such compensation shall esnstitute the togal
compensation for evervthing furnished, provided, or dons by INTEPENTBUT CONTRACTCR i{n comnaction
with this Agreemenz, including the services of its drivers. All mileags computations shall be based

on CARRIBR's mileage guids.

{a) Setrlements. CARRIBR shall aertle with INDEPENDENT CONTRACTOR with respec: to
services provided under this Agrveement within fiftsen (15S) calendar days after
INDEPENDENT CONTRACTOR'S submission, in proper foxm, of those documenca aecassary
for CARRIER to gecure payment Irom CARRIER'Ss customers, including the billi of
lading, signed delivery recelpt or othex proof of delivery acceptablie tec CARRIER,
and propesly completed driver logs as required by applicable federal, previncial cr
staze law, and, in the case 02 C.3,D. shipments, daiivery of the certified check or
monecy order due to CARRIER. CARRIBR wil, provide IVDBPENDENT CONTRACTOR, & or
befcre the time of settlement, a copy of the apgplicable xacted freight oill, bills of
lading {in the ¢ase of Canadian originating shigmants) any other applicable documens
fxom which rates 4oy charges are <computed, or a computer-generated document
containing the same information., INDEPENDENT CONTRACTOR may view during CARRIER's
aorwral business houra a copy of any such applicable fraighc bill or other document.
CARRLER aay, at icCx digcrat:on, delets the names of ghippers and consigness shown
on any such underlying document to be inagected Dy INDEPENDENT CONTRACTGR. CUpen
termination of chis Agreement, CARRIER will withhold the final settlement dua to
INDEPENTINT CONTRACTCR, {f any, under this Agreement until INDEPZINUENT CONTRACTOR
roturag “> CARRIER the identification dsvices INUEIPENCENT CONTRACTOR {8 required =o
return to CARRIER puracant to Paragragh 6 of chis Agreement. In the event that the
idenci{fication devices have been lost 2z stcler, & lectex certifying their xamoval
will "~ gatisfy this requirement for purposzes of tissuing f£inal setClement ¢to

INCEPENDENT CONTRACTOR.

ib) Pre-Trip Settlement, W#here INDEPBNUENT CONTRACICR has secured a prs-trip settlement
ot any kind from CARRIER, cor if there shall be any other amounts due CARRIER frem
INUTPENDENT CONTRACTOR Or its workers purauant to this Agreement, including bu% nst
limited to, operational expenses ast forth in Paragraph 7, cargs claims, preperty
damage, towing charges, rsquesced clothiing itenms, vehicle repairs, tires, tquipment
cleaning sxpenses, and deductions for any insurance related ¢cgSs, CARRIZR shall
be authorizad to deduct the amount of such pre-trip settlemeat or othar amouns due
CAPRIER from any settlemenc, escrow f{und, or any monies due <r becoming Zua to
INDEPENDENT CONTRACTOR from CARRIZR under this Agreemant, and Lf sich monies arze
insufficienz to cover the total amount due CARRIZR, then INUEPENUENT CONTRACTOR will
on dJemand pay to CAFRIER ali sums remaining due to CARRIZR, togethsr wilh faserest
at the maximum legal rats and eny expensze, including rsasonabie atlormey faes,
incurred by CARRISRE ir recovering Ssuch AmOURTS frcm INDEPENDENT CONTRACTOR.
INCZPENDENT CONTRACTOR and its workers shall nmot charge any purchase to CTARRIER and,
in. the event INDEPENDSNT CONTRACTOR or its wcrkers do charge aay purchase to
CARRIEZR, guch sums paid by CARRIER 3hall be txeated as 3 Preé-Trip Settlement made o
INDEPENDENT CONTRACTCR and shall be rscoverasble by CARRIER under this provisica.
INDEPENDENT CONTRACTOR authorizes CARRIER to make pre-trip gestlements in
compensation requested by INDEPENDENT CONTRACTOR or its worksrs direstly <o

- INDEPENUSNT CONTRACTCR's workers, pyevided, however, that CARRIER has complece
disgretion as to whather to issuc a4 pre-trip settlement and the amount af any poe-
trip sattlemenc. In no event shall CJCAPRISR make & pre-crip aeitlsment ©o

INDE7ENDENT CONMTRACTOR ©f moxe than 33% Si INCEPBNDENT CONTRACTOR‘s adjusted groes
rzvenue as set forth in Appendix A, CARRIEBR shall furaish INDEPENDENT CONTRACTOR &
written explandtion and itsmizat:ion of all deductions and chargebacks made under
this provisten. AlL comcnek (or similax service) Pre-Trip Settlemacts requestad by
INDEPENDENT CONTRACTOR 3hail be subjact to & fee cf Three Dollars (33.00) for each

2 CONTRACT G1/18i98. .
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such sattlement. Pre-Trip Settlemencs pre-loaded onto INDEPENDENT CONTRICTOR' 3 fual
¢ard ahall be gubiect to a fee 0f One Dollar and Saventy-Five Cents ($1.35) for each
such settlement, CRRRIER will be deemed to have a3 ljen against monies in icy
possession which are xeceivables zo the INCEPENDENT CONTRACTCR' ko c¢over any monlfes
advancad or -paid by CARRIZR for ifems which are INDZPENDENT CNTRACTOR ' &
responaibilicy. . i

(<} Qther Costs and Deductions/Multiple Costracts. INDEPENDENT CONTRACTOR, at the tine
of signing this Agreement or at any time theresafzaz, may authdrize CARRIZR Lo make
add:cional deductions not set forth ia this Agrsemsnt from settlements due
INCEPENCENT CONTRACTOR. In such case, a cspy of the aigned autiorization o make
such addicioral deduction, specifyizg the amounts, terms, andi conditions chereoS,

S shall be attached to and made a parc of this Agreement. CARRIER alall furnish
INDEFENTENT CONTRACTOR with a writfan explanation and {temization of all deductions
uade from settlemencs due INDEPENDEN™ COMTRACTCR under thia Agreemen:. 1z
INDEPENDENT CONTRACTOR has more than one agreement with CARRIZR, INDEFENTENT
SONTRACTOR understands and acknowledges that CARRIER may make daductions fram trig
Jctslementy due, and escrow funds held for, INDBPENDBNT CONTRACTOR for any monizs
dus CARRIER under the terms of any agreement. :

{4} In acdicion to certaln Snsurance coverages, INDERPENDENT CONTRACTOR la Tequired o
prsvide at its sole cost all Bquipment, accesywories or devices required for the
operation of the Rquipment. In the avent INDGPENDENT CONTRACTOR elects to puxchase,
laase or financCe such Equipment, accasseries or devices from CARRIER or a ccmmonly
owned company; the terms of Appandix £ of this Agzeement shall apply.

S. ESCROW: INCEPENDENT CONTRACTCR and CARRIER shall establish an escrow fund. The tstal
. azwount of such escrow fund shall be Pive Hundred Dollars (§30G) per uait, which amount will be
- deducted fyom INDEFBNDENT CONTRACTOR'S compers3ticn wizhin a f£ifteen (15) week pariod. Such escrow

fund shall te returned to INDEPENTENT CONTRACTOR caly upon termination of this Agreemen: and tha
balance dus shall be rafunded nct lster than fort: -Tive (45) days aftex such termination, provided
the four (4) foliowing listed conditions are complied with by INDEPENUENT CONTRACTOR:

(1} Return to CARRIER of all ldeatificatlon devices;

(2} Return of base plata and permits as required herein; )

{3} Return of all signed delivery receipts for all shipments not previously forwarded to
CARRIER; and :

(4; Return of all other property of CARRIER.

The escrow fund may at any tigme ba applied by CARRIBR zo gatisfy any claims or debts oved by
INDEZPENCENT CONTRACIOR purauant o the cezrms of this Agroement, includingibut not limiced to
advances made to INDEPENCENT CONTRACTGR or ics wcrkers, cargc claims, property damage or sxadler
damage claims, insurance zosts, and the cash value of permits noct returned to CRRRIBR. CARRIER
3hail provide an scsounting to INDBEPBNTENT CONTRACTCR of any tracsaction involving the escrow fuad,
vhich accounting shall be shown on the setZlsment sheqt prcduced at the timé the transaczion i3
made, INDEPENDENT CONTRACTGR may at any time request and receive an acsowiting for transacsions
invelving the sscrow fund. CARRIER shall pay intarest on the escrow funds on a quarterly basis,
which snall be established or the date the intersst period begins and shall be ‘equal to the average
yield of 91 day, 13 week tr=asury bills, as sstatlished in the then most redent weekly auction by
tha Jepartment of Treasmury. Por Canadian resident contractocs caly, the interess shall be st a rata
equal to the average annual.yield of $0 day treasury bills sold cn the first cate prior to such
paymert cdate on wnlch the Canadian Fedezal Minister of Finmarnce accepts tender Isr the purpose of 99
day treasury bills. 7or puxpcses of caleoulating the amount of the esczow fund on which interest
wili be paid, CARRIBR will deduct a sum equal tc the averxage advance mads to INDEPENDENT CONTRAGCIOR

during the period of time for winich the interast {3 dus.

§. - ICENTIVICATION DEVICES: All tdentificacion devices cf CARRITR required by any law or
regulation shall be sscured it the name of CARRIGR and shall be displayed on the Bqu:ipment, at
INGEPENOENT CCUTRACTOR'a expense, in accordancs with all 2oplicable regulations during the term of
this Agreement. ALl jdengif:saticn devices and documents ace the sole proparty of CARRIER. Apy
such ideatification shall be removed from the 3quipment by INDEPENDENT CONTRACTOR and returned to
CARRIER by first class mail addressed to CARRIBR'S address or in person lrmediataly upon tarmination
9f this Agreement. The partiss agr2e thac, in addition to any cther zighc, remedy or claim CARRISR
may have, INDEPENDENT COMTRACTOR shall pay CARRIER Twency-Five Doliara ($25.90) per day for
INUIPENCSNT CONTRACTOR'S fallure co ramove and/cr recurn all ideaclfication devicss to CARRIZR upon
teraination of this Agrsement. . -

7. OPERATIONAL EXPRNSES: Except as otberwise provided in this Agreement, INDEPENDENT
CONTRACTOR shall furnish, grovide and pay all cperaciomal sxpenges Lnciuding,.but net limiced ¢o,
the {tems Listed in this paragraph. In the event CARRIZR is called upon Lo pay any of these
operitional expenges on behalf of INDZPENUENT CONTRACTOR, such payment shall be considered a Pre-
Txip Sectiemen: to. INDEPENDENT CORTRACTIOF. (and a coat of operstion) and CAPRIER:shall be antitled o
Sesx reimbursemeat f2sm INOTPENDENT CONTRACTSR =r to charge back the paymédnt as set forth in
paragraph 4(bj. Cperaticral expenses inslude, but are not limited £o, the {olldwing:

(al All fuel, 612, tires and all equipment, accessoriss, or devices used in connection
3 CONTAACT 01/14/98
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“ith the operatiod of the Equipmenc.
(b} Rll maintenance costs including all repairs;

(c} All zaxes and assessments, insurance costs and other payments due by reason sf the
payment oy INUEPENDENT CONTRACTCR of wagas or other earnings t2 itw workers;

(<) Base plates, including apportioned or prorated hase platas, fuel pernits and al:
other permits required to operate the Zguipment {axcept ovexdimensicnfoverveighs
permits), empry miles, detantion, accsssor:al chazges, licensges, and all =ax
payments with respect to the Pquipment or on the use or operation therecf, insluding
all reporca required of INDEZPENDENT CONTRACTOR connected therewith, and all ferry,

* bridge and highway tolls; . :

{e) Puel and Fuel Use Taxes, and Ton Mile/¥ileage Taxes;

{£) “ALl fines and penalties resulting from asts or emissicns of INDRPENTENT CONTRACTSR,

: including any monies paid by CARRIZR ia the form of penalilies o a government o

Tagulitory Sody Dbecause of some act or omission o3 she paxt of DDEIENDZYT
CONTRACTCR or ita workers; . )

(g} All ipnsurance costs relating co insurance Soverags requived by this Agreement or
SZierwiss requested by INDHEPENDENT CONTRACTCR from CARRSZR;

{h) Pederal Highway Use Tax on the Equipment; federal, provincial, stace and city income
taxes; and, any sell-employmens ox pAyxoll taxes;

(L) All sales, use, excise and other taxas due to cwaershiy or operation =f Bquipmeu® in

the jurisdietion impoaing aueh taxes, including faderal goods and servicas tax and
all applicablise provincial taxes;

1) ALl other expenses iacurred in the operacion of the Equipment, including, buc pot
liniesd 20, empcy mileage, axpsusss incurred to transfer any shipment and/cr secure
additional equipmen: to complece delivery in case of breakdcwn or dalay;

(%} In the event that the duration of this Agrasmant {2 less than six (§) mcaths,
INDEPENDENT CONTRACTOR shall Le responeidie for the <oats relatad to all
requalification drug and aleshol tescs raguired by applicable law,

g. LOADING AND UNLOADING: INDEPENDENT CONTRACTOR shall Le. responsible for the Lloading ang
unloading of all shipments transported under this Agreement at INDIPENDINT CONTRACTIGR'S sipense,
ualess othezwise apecified in Paragraph 4 or endix A of this Agreemest. .

g. OVERNBIGHT/OVERDIMENIION SHIPMENTS: CARRIER skall sxovide all reguired
ovarweight/overdimengion permics tC INDEPENDENT CONTRACTOR; provided, hecwavex, zthat INDEPENDENT
CONTRACTOR shall have the ducy te detarmine that its load is in compliance with the size and weighz
laws of the juriadicticns in whick it »{ll eravsl and ta notify CARRIER if the vehicle ls overweight
or in need of permits before commencing transporzation. TXCept when -a vioiatica results fyca -he
33t8 o omissions of INDEPSNTENT CONTRACTOR, CARRIER shall asitme the risks and costs of 2Zines for
overwsight and oversize trailers when the trailers are preioaded. seaird or the load is
containerized, or when the trailex or lading i3 otherwise outside INCEPEMTENT CONTRATTOR's contrel,
or for {mproparly permitted overdimension and overweight loads, and CARRIZR shall reinburse.
INDEPRNDENT CONTRACTOR fox any fines ctherefor paid by INDEPSNDENT CONTRACTCOR. HCEPENDBNT
CONTRACTOR shall reimburse CARRIZR for ANy <Osts or penalties paid by CARRIZR due zo INCEPENDZNT -
CONTRACTOR's failurs 2o comply with ths terms of AY permit or INSEPENTENT CONTRACTOR*S fallure o

Fick up permiis made available by CARRIER.

10, LICINSE PLATES: Unless INDEPENDENT SONTRACTOR already has obtained a valid bagse plate under
" the Iaternational Recistration Plan ("IRP*) or, for Canadian Tesident contractory, the Canadian
Agreement on Vehicle Registraticn {“CAVR*), CARRIER shall obtain such plate in CARRIBR'S name for
use by INDEFENCENT CONTRACTOR, in which case the amount epecified in Apcendix A per tractor par year
{or a pro sata based amount for a pArsial year plats} shall te deducted from INDEDPENDENT
CONTRACTOR's compensation wizhin an eighteen (i9) week period btegianing with cthe fif:h weexly
secttiement made pursvant %o this Agreemens. If CARRIBR receives a refund or crzdiz €or an 2P or
CAVR plate reg:stared in tha name of CARRIZR, or if such base place is authorizad by INDEBPEWDENT
CONTRACTSR 0 be x1es0ld by CARRIER ic another contrackor, CARRZER 3hall refund to INUBPENDENT
CONTRACTOR & tro rats share of tha amount receivad by CARRISR less a traansfer fee 0f 5125.00 per
plate. INDEFENDENT CONTRACTOR shall not. be enticied t0 - reirbursement for an unused portion cf a
- base plate, however, unless CARRZIX is abls to Teuse or resell the plate tc another contractor.

1, PERMITS: CARRIZR stall provide INDEPENDENT CONTRACTOR with all necessary permits, and shail
chayge INDEPENUENT CCNTRACTOR the amount Specifled in Appendix A per £Tacsox Zer year , which chaxge
shall be deducted frem INDEPENDENT CONTRAGTOR's compensacion within an cighteen (18) week period
beginning with the (fifih weekly aettlement made pursuant to tiiis Agreement. All permizs
certificates and licenses issuesd 17 CARRIER'S name shall be recurned o CARRIER upon terminatisn of
thiy Agreemens. Nc refund shall be made to INDEPENDENT CONTRACTOR by CASRIER of the permit costs
upon terainacion of this Agreement. INDEFQNDENT CONTRACTOR skall pe 1iabie £o CARRIER for any
sxpense caused to CARRIER by INDEPENDENT CONTRACTOR'S failuxe to return all permits required by this
proviaton. - )
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12. FUBL US2 AND XILEAGE TAXPI: INCEPENTCENT CONTRACTCOR shall ke respongible fcr all Wuel Uge
and Mileage Taxes incurred due to tke operacion of the Equipment under thiz Agreemenc, provided,
houwever, that CARRI¥R shall prepare and £ilo all reports raquired uader the International Fuel Tax
Agreement cx other applicabls state or provincisl law on behalf of INDEPENTDENT CONTRACTOR pursuang

T> the procedures sect forth in Appendix €. .

13. SBLECTION OF INUELPENDENT CONTRACTOR'S SUPPLIRRI: - INDBPSNUENT CONTRACTOR 19 not raquired to
purchase or rent any products, equipment or secvices from CARRIBR as a condition of entaring into
this Agreeneat.

4. INSURANCR: the rupbnsibn!.r.iea and cbligationy beSween CARRIZR and INCEPENCENT CONTRACTOR
iavolving insurances 3hall te as 3spocified in Appendix 8. CARRIZR shall have no insurance
regponsibllisies or obiigations pertaining to INDEPENOENT CONTRACTOR or the Equipment other chan

those exprossly stated in this Agraement or mandated by law.

s, 10SS OR DAMAGE CLAYMS: INDEPENDENT CONTRACTCR shall be responasible to CARRIER for any loss,
damage or delay clalm incurred during the term of this Agrsemeat as follows:

(a) Personal Indury snd Property Damage. Personal injury and/or property damage ~laias
e, in whole or in part, to INDEPENDBNT CONTRACTOR's or its workacrs' neglicence, as
determined by CARRIER, will be charged to INDEPINDENT CONTRACTOR up tc One Thousand
Collars (31,000.00) per claim, when such claims arize out of - INDRPENDENT
CONTRACTZR's or- its workers' operation of the Equipment on a public highway or road.
Personal injury and/ox property damage claims due, in whole or in pazs, to
INDEPENDENT CONTRACIOR'S or its workers' negligence, as determined by CARRIER, will
be chayged to INDBPENDENT CONTRACTOR up tO Two Thousand Doilars {82,000.00: per
claim, when such claims arise out of INDBPEINDENT CONTRACTOR'3 or its workers'
cperation of the Bquipment on private or governmental property other than a public
highway or road. : : .

{b) Iraller Damage. 1If INDEPENDENT CONTRACTOR OF its vorkers are pemmitied to ise a
trailer which i3 the property of, interchanged to, or furnished by CAARIER ari the
trailer is damaged or destroyed, INDEPENDENT CONTRACIOR shall be respinsible f:t¢ the
damage or leoss, provided, howaver, that CARRIER agrees to limis INCBPLNDENT
CONTRACTGR's 1iabllizty for damags to 3uch txailers furnisked by CARRIER t~ Cne
Thousand Dollars ($51,3G0.00) ger incideat. . This liability limitacion shall ronm
apply, howevex, if the damage is caused, in.whole or 1n part, by sny willf.l sr
intentional act of INDEPENUENT CONTRACTCR I ita workers, cr if the driver o: che
Equipment was 20t qualified and/or approved by CARRIZR ai the time of ke incid-nt.

{c) €argo Damage. INDBPENDENT CONTRACTOR shall be resporsible for any ¢lalm resu.ting
from cargo ahortages, carge damage, or delays in kransporting shipments 3ue, in
‘whole or in parg, to the nagligeace of INDEPINOENT CONTRACTOR or its workers, as
determined by CARRIER, provided, however, that CARRIZR agrees to limit INCEPEMNOENT
CONTRACTCR's liaptility for any caxio claim to One Thousand Dollara ($1,009.00} per
shipment. This liabilicy limitation shall not apply. however, if the- damage ia
caused, in whele or in part, by any willful or intestional act of INDEPENUENT
CONTRACTSR or its workers, or if the drivex of the Squipment was not quallfied
and/or approvad by CARRIIR a#t the time of ths incidenc. :

{d) Clean-Up Expenses. INDBPENDENT CONTRACTCR shail be responsible for all costs of
cleaning up any accident or spill, including but nct limitsd to diasel fuel spilla,
{nvolving the Equipment or the services pravided by INDEPENUENT CONTRACTIR under
this Agreemenc, previded, however, that CAPRIER agress to limit INCEDEMDENT

* CONTRACTCR's liability {or ¢ach such incident to Two Thousand Dollars (§3,000.00).
This liability limization shall not apply, however, Lf the damage is caused, in
whole cr in part, by any willful or intentional act cf INDEPENDENT CONTRACTOR or £t3
workers, or if the driver of the Bquipment was not qualified and/or approved by
CARRIER at the time of the {acident. )

(e} Migcellaneous. INDEPENDENT CCNTRACTOR’S liability under subparagraphs (&), (b}, (=)
and (d) above shsll not excesd Two Thousand Dollars ($2,000.00) for any single
incident, provided, however, that this liability limitation shall not apply Lf the
incident i3 caused in whole cr in part, as determined by CARRIER, by anmy wiilful or
intenticnal act of INDEPENDENT CONTRACTOR or it3 wcrkers, or i€ the Jdriver of tie
ZqQuipment was not qualified and/or approved by CARRIER at trhe time of the incident.

13, INDEPENDENT CONTRACTOR REBLATIONSHI?: This Agreecment is incended by the parties tc create
the relationship of CARRIER and INCEPSNDENT CONTRACTOR and not thag of an smplovez/employes nor -
master/secvant. relacionship. Neither INDEPENDBNT CONTRACTOR, its workers, nor any individual
providing services cf any kind to INDZFINDENT CONTRACTCR, are to be considered employees of CARRIER
ac any time, under any cirxcumscances ox for any purpose, INDEPENOENT CONTRACTOR uncenditicnally
waives and releases CARRIER, and any third-party employee benefit fund that provides benefits to acy
of CRRRIER's currant or former employzes, from any claim £oYr benefits based on any past services
rendexed £O CRARIER under thiz Agreemect. INDEPENDENT CONTRACTCR shall assume full and complete
responsibility for all workers utilized by it in the performance of all obligations usnder this
Agresment. In recognition of the independent contractorx ralationship which exists batween the
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Pictles, it L3 acknowledged that INDEPENDINT CONTRACTUR has the right vy detarmina the macner and
Mmeana of performing all work hereunder. INDEPENDENT CONTRACTOR has the Tight to decide what wexk to
perforn under this Agreement, provided, however, that when uwork is accepred by INDEPENDENT
CONTRACTOR the work will be performed im accocdance witih the tarms of Lhis Agxeement. the
requirements, 1< any, of CARRIER'S custcomers, and all apglicable laws and governmental regulations.

Iz no evert ahall any ccniracts or 3statements of CARRIER be <deemed, construed or implied to
control, dirsct, or infringe on INDZFENDENT CONTRACTCR'S right to contrsl cr actually controi the
marper and msans of INCEPENDENT CONTRACTGR'S performance of the services contemplated in tais
Agreement. IWCEPENCENT CONTRACTOR furcher agrses to defend, indemni®y and hold CARAZER hasmiess
from any claims, demands, suits, or actions braughe by any workers, any union, the public, or stace,-
provincial or federal agercies, srising out of the operation of the Squipment or the proviasion of

driver sexvices pursuant to this Agreement.
-

17. PASSENGERS: No passenger shall be permilted te travel in khe Bquipment without prior written
authorization fxcm CARRIER. .Any passenger autlorized by CARRIER must te & minimim of 18 years of
age. anc must sign a walver cf liabillsy as provided in the Paasenger Authorization Foxm Iz be
previded by CARRIER. In no event stall more thaa one authorized passenger te pormitted at any one

time.

14. RIFLECTIVRE TAPR MARKINGS: In order to ensuce safe operations on the highways, . INDEBPENDENT
CONTRACTCR agrees that all trailing equipment provided Co CARRIZR by INCEPENDENT CONTRACIOR shall Le
g:cper.ly marked with reflective tage as apeci?isd by CARRIER or as may be raquired by appliicasle
aw .

15.  PUBCONTRACTING/TRIP-LEASING:  INDSPENDENT CONTRACTOR may trip-lsase or subcontract the

Bquipment to a third party other than a subsldiary of CARRIER only upon receiving pricr writzen
authorization from CARRIER. The following procsdures shall apply to any trip-lease or subcontract

situation:
In order to request authorization from CARRIER for any trip-lease, INDEPENDENT CONTRACTOR

shall:
1) Obtain valid carrier information {nawe, address, ideatiflcation nurber,
phone nunber, ccntact perwen of carrier);
2} Call CMRIER's waln office and provide CARRIER with information about the
carrier and apout the lomad; )
3) Receive and record releage number, if trip lease {s approved. In the svant
that a trip-lease is not approved, a release cumber will fiot be given urnd
INDBPENDENT CONTRACTCR may qot enter iato a crip-ilease agreemenc; and
4) Any payments in advance offersd to INCEPENUENT CONTRACTGR by any cther
carriar must be refused, : '
Upon delivery of any trip-lease load, INDEBPENDENT CONTRACTOR shall:
1} Obtain a aigned proof of delivery;
2) Indicate release number on eaéh Flece cf paperworik; and
3) © Mail all paperwork, including a ccpy of the signed-off trip-lease agreerent,

tlacards, shipping order or pill of lading, delivery receipt ancd lcgs to the
designated representative of CARRIER.

CARRIER  assumes a0 respengibility for the collection of freight charges or psyment to
INOEPBNDENT CONTRACTCR of. any txip-lease related revenue unless this provision is somplied
with by INUBPBNUENT CONTRACTOR. During the term of any trip-lesse, INDEPENDENT CONTRACTCR
shall remove or cover up all of CARRIER'S identificatica on She Egquipment, and CARRIER shall
have no responaibilicy for, and INDBPBNDENT CONTRACTCR shall fully indennify CARRIER
regarding, the cperation of the Bquipment in respect %o the publte, shippers, and
governmental regulationa during the texm of such trip-laase,

20. UNAUTRORIZED USE OF 2QUIPMENT: {f. during cthe zerm cf this Agreement, INDEPENDENT
'CONTRACTOR or its workers cperats any Zquiprent in any manner varying fiom the regulations or beyend
the scope of the opsrating authority »f GARRIER, or uses the Eguipment Ioxr its own purposes, or %
banelit of a third party cther than CARRI3R {except s allowed in Paragraph 19) or for any other
purgose not pexmitted by this Agreement, thes thia Agreement shail, at JARRIER'S option, be deamed
terminated ag of the time that such unauthorized use occurred, and all chligatizns and liasilities
of CARRIZR urnder this Agreement shall be Jeemed tc have =~mased and tswminated as of the time of such
unauthorized use, except for any and all provisions regarding the indemnification of CARRIER by
INDEFENDENT CONTRACTOR which provisions shall survive the termination of this Agreement. Nothing in
this Agreement shall pxohibit INDEPENDENT CONTRACTOR £rom Yencdering services as a driver to any
thivd parcy. If INDEPENDEINT CONTPACTOR rendsra sarvices %8 a driver to another company, INCEPEMDENT
CONTRACTCR shail inciude suckh time on all driver logs submitted to CARRIER as raquired by federal,
provincial or gtate law. Failure to coaply wirch these requirements may result in the immediace
termination of this Agreemenct by CARRIER. : .

21, TRAILER UTILIZATION PROGRAM: INDEPSNDENT CONTRACTOR may utilize CARRIER's trailers under
& ' CONTRACT 01/16/98
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the Trailer Otilization program described in Appandix D.
22 DUE UILIGZNCE AND CIOPBRATION WITH CARRIER CN CLAIMZ:

{a} Cargo Claims, INDEPENTRNT CONTRACTOR waxrants that all cargo loaded on the
Equipmen: snall be delivered to the consignees with reasonable diligence, spesd angd
care and 3a may be required Ly the shipper or oa the bill of lading. INDEPENDENT
CONTRACTOR or its criver shall immediately report any carge sxceptions or damages to

CARRIER.

(k) Accidepts. INDEPENDENT CONTRACTOR or ita driver shall notify CARRIER {cmediataly of
any property damage and any !ncident or accidens invelving any pedestrian or
v occupant of aay type of vehicle, whether or not the incicdent or acciden: appears to
mw,{:e re.utltef in perscnal injury and whether.or not INDZPENDENT CONTRACTOR apgears

to at faulc. :

(c} Roadside Iaspectiors. INDBPENDENT CONTRACTICR Or 1%s driver shall notlify CARRIER in
2 timely fashion of any rcadside inspestion of the Equipment and the regults
thexeof, and INDBPEMDENI CONTAACTOR shall provide CARRIER with a copy of ‘the
roadside inspection repoxt received in connection with each such tnapection.

(@ Noti S nfractions, Claims . INDEPENDENT CONTRACTOR shall forvard
imedtateiy to CARRIZR every demand, nceicc, summons, tickst or other legal process
veceived by INDEFENDENT CONTRACTCR that involves a charge, infraction, Qlaim, suit
or other legal proceeding ariaing from the operation of thas Tquipmens, the

telationship craated by this Agreement or the services performed hersundsr.

(e) Indeper:dean tractaor's Assistance ation. INDEPRHCENT CONTRACTOR and its
driver shall cooperate fully with CARRIER {n the concuct of any Legal action,
regulsatory hearing <r other asimilar process arising from the operation of the
Bquipment, the relajlonship created by this Agreement or the services performed
hereunder. INDEPENDENT CONTRACIOR stall, upon CAPRIER'S request, provide written
reports or affidavits, attand hearirgs and trials and assist iz securing evidencs or
obtaining tha aetendance of witnasses., INDTPENDENT COMTRACTOR shall provide CARRTER
with any assistance 3s may be necessary for TARRIER or CARRIZR's rspressntatives cr
insurers to investijate, sectle or litigate any accidenz, claim or posential <laim
by or against CARRIER. .

3. . €.0.0. SHIPMENTS: In handliang C.C.D, or order/notify shipments, INDEPENDENT CONTRACTCR sr
ita workers shall perform as indicated on the shipping créer; cail the oviginating terminal to
Teport the C.0.D0. or order/notify shipment: accept only a cextified check, cashier’s check or United
States or Canadian Postal money crdar mads payabls to CARRIZR for the shipment; and, remit to
CARRIER nio later than the next business day after the delivery date the full amount specified on the
frzight bill, including tranaportation and C.0.D. charges. In the event that INDEPENDENT CONTRACTCR
AcCepPts any othar method of payment, INDEPENDENT CONTRACTCR shall bear ths risk of losg. In the
avent of non-delivery of such a shipment, INDEPENTENT CONTRACIOR ¢x it3s workers shall adviss CARRIER
of such acn-delivery a0 later than the next busiress day Zollowing the day of attsmpted delivexy or

collaction.

24. EQUAL EMPLCYMENT CPPORTUNITY: The services and Equipment specified herein will be furnished
by INDEPENDENT CONTRACTOR in full compliance with all appilcable fedsral, provincial, atate and
local laws and regulaticzas partaining to governmens contracts and subconitraczs, including, without

limiration, Exscutive Order 11346.

23 . GOVERNING LAW AND ARBITRATION: This Agreement is to be governed by the lawa of the State of
illincls. Any diaspute arising ouc of or roiating to this Agreement, including any allsgation of
breach therecf, shall be fully and finally resclved by arbitxation in acsordance with Iliinolis’
arbitration act, and the arbitration shall tbte conductsd {n acecrdance with the Commercial
Axbitration Rules of the American Arbitraticn Asssciation (*AMA®). A Cemand for Arbitration shall
ke filed with the AAR's dffice located in or closest to Rockford, Illinols, and shall ba filed nct
lacer than one year after thes disputa arises oOr tie claim accrues. Failure to fils the Demand
within the one year pgeriod shall be deemed a full waiver of the claim. The place of zhe arbitratisn
hearing shall be Rockford, Illincia. Both parties agroe &5 be fully and f£inally bound by the
axbitxation award, and, wrare allcwed by law, judgment may be entered on the awazd {n any cours
kaving jurisdiction therect. All dollar amounts specified in this Agreement ars based o U.S.

Dollars.

26, ENTIRE AGREBMENT: This Agreement contains the encire agreemant between CARRIZR and
INDEPENURNT CCNTRACIOR and supersedss, cancels and revokes all other contracss between the parties
xelacing To the Equipmenc and any cther contxact which is alleged to cover any services rencersd by
INDEPENDRNT CONTRACTOR to CARRIER, or to which IWDRFENDENT CONTRACTOR i3 alleged to be a third-party
beneficiary a9 2 resulc of any services randered to CARRIER, provided, however, that the partiss may
amend or modify this Agreement in writing signed by both parties ar, with resgect tc modification cf
any chargeback item, as allowed for in Appandix A ¢f this Agreement. )

27, SZVERABILITY AND SAVINGS: It any sections, part or parxts of sectiong ¢f this Agreement are
deemed invalid for any reason whatsoever, che provisions of this Agresment shall be void only as to
9% aecticns, and this Agreemens shall remain otherwise

binding between the paxtiss herstc. Any secticn. oz part ¢r parts of sections volded by cperation
7 CONTRACT C1/16/98
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of the foregoing shall be raplaced with proviaicns which shall ke as close as the partiea’ origina}l
intent 2s permitted under applicable law,

23. NON-WAIVER: The failure or xefusal of either party to insist upon the atrict performance of
any provision ¢f -this Agreement, Or to exerciss sny right in any ne or mora instances or
circumstances shall nct be construed as a waiver oz ralinqulshment of such proviaion or righs, nos=
shall such fallure or refusal be deemed a custom or practice consrary to such provision ox righe,

29. RCTICES: Any notice required or peraltted by this Agreement shall be deemed conclusively to

- have been given wher deposited in the United States or Canada Mail properly addressed with firse.
clage postage prepaid. The address of each party ahall ba that set forth on the Attached Statenent,
and che address to which noticss ave to te ssnt may be changed by providing the othexr party notice
of change of ~addrass. Wheve INDIPENDENT CONTRACTOR provides nctice of ¢hangs of its addrsss, the
change of addzess will be effective upon CARRIER's sending ackaowledgment of the notice.

30. TERMINATION: The INGEDEMDENT CONTRACTCR will, at the time “his Agreement is terminated,
ramove 311 CARRIER identification from the Equipment and return all of CARRXER's property and
freight to CARRIRR's nearest terminal, including trailers, chaias, bindexs, and tarps and placazds.
Plates and permits nuat be ceturned ¢o the Permit Departmenc in Rockford, Lilinois., XZ INDEPENDENT
£ R fails €3 racurn CARRIER'S property or freight tc CAPRIZR Or remove all CRRRIER
idencification from the equipment to CARRIER within f£ifteen {185) days after termination of chis .
Contract, INOEPHNDENT CONTRACTOR #ill pay CAARIER an initial payment of damage in the amount of
.$1,000.00, 33 a pre-estisate of damages and not as a penalty, and CARRIBR way puraue all other
remedies allowed by law or authorized in the Agreemens. against INDEPENDRNT CONTRACTCR. T¢
INDIPENDENT CCNTRACTOR fails to perform its gbligaticns under this Agreement, CARRIER may, in
addition t3 any other remedy provided by law or uader this Agreement, complete INDEPENDENT
CONTRACTCR'S obligations and <charge INDEPENDENT CONTRACTOR for any expenses ssscclated with
completing INCEPEBNDENT CONTRACTOR'S obligations. . _

Les parcies ont spacifiquement requis que la presenta convention de meme que ous les doguments §'v
rattachant soitent redigees sn langue anglais seulemenc.

The parties have apecifically reguestzd that this Aers#ment and ail documents hereto be drafted in
the English ianguage oaly.

IN WITNESS WHEREOF, CARRIER and INDEPENDENT CONTRACTOR do
herehy sign this Agreement on this day of V4217 ,
195 , the effective date of this Agreement

LANDSTAR_INWAY. INC. 64 %/ié/ot)’f/(_/

CARRIER INDEPENDENT CONTRACTOR
G {é/u@ww
Signacurs Signature

‘IRS W-3 Certification: Under penalties of perjury,.I certify that the number
shown on this form is my correct tax paver identification number and I am not
subject to backup withholdings agegeding to the Internal Revenue Sexvice {IRS).

—~tt=rorrE—_ FL ohecola

TDBA - Name that matches SSE or FID# uged below)

cB-0048/1 4

{Social Security Number or Federal iI.D. Nuwber)
{This numper will be uged on Federal Fcorm 1033)

Corporation Iandividual _ Partnership

8 CONTRACT 01/16/38
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APPENDIX A
Compengation

{a) Contractor's ghaze of Rsvenue: Unless otherwise agreed t¢ in
writing Letween the parties, CARRIER shall pay INDEPENDENT

CONTRACTOR based on the fcllowing:

(1) Por haulage of loads tendered by CARRIZR:

Power Unir/Tractor 67% of 98%
: of Adjusted Gross
Reverue {(“AGR”)

Power Unit with CARRIBR'S

Platform Trailexr on Fixed.
Rental 75% o 98% (AGR)

Power Unit while pulling
CARRIZR'S Refrigerated
Trailers 68Y of 98% (AGR)

Regular Trailer (van,
flat, extendible flat, .
stepdeck) ’ 8% of 98% {AGR;

Specialiized Trailer
{double drsp, tri-axle,
insulated van w/heater) 9% of 98% {AGR;

Refrigerated Trailer 10% of 98% (ASGR)

Heavy Haul Trailer
{7 or more axles in ]
combination} 10% of 98% (AGR)

(2) Adjusted Grogs Revenue shall mean revenue $to CARRIER shown on
freight bills, or amended bills, to the shippers, consignees,
or other carriers for commoditiee haulad py INDEPENDENT
CONTRACTOR, reduced by: (a) any and all =xpenses attributed
to accepscrial gervices gaid to a third party or o
INDEPENDENT CONTRACTCR by CARRIER; (b} the amount paid to any
third party by CARRIER in relation to movement cof the load,
including without limitation: amounts paid to  other
contractors as a pro rata payment for thedr participation in
the movement of a load; any amcunt paid by CARRIZR t3
interline  or augmenting carriers; and, any warehouse or
storage charges; {(c) any revenue received by CARRIER as a=z
excess value chzrge on higz value freight charge; {(<; all
incentives, dJiscounts cr commissions given <o CARRIER's
customers or otner third partciss; and (e} amcunts paid or
acerued for cartain apecialized trailers ané excessive
trailer spotting situations.

{x} Accegporial Services Charges: The percentages of Accessorial
. Charges listed below skall ke paid ¢o INDEPENDENT CONTRASTOR,
provided that sucl Accessorial Services Charges are covered Ly a
written contract or tariff and are billecé to and c¢ollacted from a

shipper or customer by CARRIER:

Detention - 100%
Tarping - 100%
Loading - 100%

9 . CONTRACT 01/10/98
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‘Unloading - 100%
Sort & Segregate - 10C%
New York City . . - - 100%
Motzr Surveillance (A & E} - 100¥
Satallite Tracking - 85%
Goverrment Security (A & E) - 8S¥%
Ccngtant Surveillance (A & E) " - 85%
Protective Services (A & E) - 85%

. ALl other accessorial charges, including but not limited to. team
operation, job site delivery, air zide, cual driver, temperatur=
centrol and stop-off pay shall be paid to INDEPENDENT CONTRACTCR
based on its percentage cf Adjusted Gross Reverue specified above,
provided tka: such other accessorial charges are covered 2y a
writtea contract or tariff and are billed to and collected from a
shipper or customer by CARRIER.

{c} Charqgebgck Expanses: Pursuant %o ‘Paragzaphs 10 and 11 of  this
v Agreement, the amounts to be charged back to INDEPENDENT CONTRATTOR

by CARRIZR for license plates and permits provided by CARRIER shkall
be based on the following annual fees: ' '

IRP Bage Plarte . . $1,500 per tractor
Permits - $ 325 per tractor

{3) Electronic Weekly Settlements (Landstar Caxd): CARRIER shall

provide INDEPENDENT CONTRACTCR with a debit card {Landstar Card).
Unless INDEPENDENT CONTRACTOR requests otherwise, 3ettlement cf
the INDEPENDENT CONTRACTOR'S processed trips shall be depcsited
electxanically each week by CARRIER <a the Landstax Card and will
be subject to an administrative fee of ore dollar and seveaty-five

cents ($1.78) per cdeposit.

All chargeback items and faes to be deducted from INDEPENDSNT CONTRACTOR'S
Share of Revacue herain ar= subject to adjustmen:, by CARRIZR. No less than
thirty {30) days prior to any adjustment INDEPENDENT CONTRACTOR will be
notifiad in writing by CARRIER of the adjustment, the amcunt of adjustmerit and
the date the adjustment is proposed to taka effect. Tf INDEPEWDENT CONTRACTOR
does not agree to the change, it shall notify CARRIER on or before the gropused
effective date of adjustment. Acceptance of any lcad by INDSPENDENT CONTRACTCR
after the proposed effective date of the adjustment will indicaze undarstandéing
and acceptance by INDEPENDENT CONTRACTOR of the naw fee or chargeback amount
and the parties wilil use their best efforts tc promptly execute a written
addendum reflecting the adiusted fee ox rate.

10 ’ : CONTRACT C1/16:98
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APPENDIX B
Insurance

It sball be CRRRIBR'S respomsibility, pursuant to federal, provinclal and/or state law, to provide
ne 1-:53 t_’nax\ the minimum legisiated public ltabiiicy and property damage insurance fox the Equipment
at ail times while zhe Equipment {3 being operated on behalf of CARRIZR. The p3rties agres ard
uaderatand that CARRIER'S qualification as a self-insurer with the Federal Highway Adminiatracien
Satisfies its insurance obligations under federal iaw, CARRIER's possessica of cthe required
ingurance shall in no way affact CARRIER’as right of indemnificatien against INDBPENUENT CONTRACTCR
33 prcvided for in this Agreemen:.

INCEPENDENT CONTRACTOR 3hall maintain, at itz ascle ccsz and expense, tha tollowing minimum insuranze
scvarages during the term of this Agreement:

1. Ualaden Liabilicty (°Bcbtail®). INDEPENDINT CCNTRACTOR shali procurs, carry and
naintain public liakility and proparty damage insurance which sball provide primary
cgverage .to' INCEPENDENT CCNTRACTOR whernevar the Equiprment i3 not transpsrring
freight on behalf of CARRIZR, which covexage shall be in a combined single limis of
not less than Cne Million Collars ($1,000,00¢.02) for aay one occurrsnce (the “Nen-
Trucking Use - Broad 7orm Unladen Policyl. The Nom-Trucking Use - Broad Porm
Unladen Policy stall name CARRIER and fts af{iliates as additional insureds, and
shall provide (1) for first dollar coverage with no deductiblas, (3) for waiver of
the Llnsurer's subrogation rights against sach addicional insured, (3) shall apply
whenever the Bquipmant 1s elsher “bobtailing” or -desdheading~, and (4)  shall te
prirary with respect co all insureds, For purposes of such insurance, “bobtailing*
neans the Zquipment ls being opsrated withou: a trailer actached and “desdheading”
neans the Bquipment is beirng operated with an aztachad trailer which doez not
contain or carry any carge. INUEPENDENT CONTRACTOR axpresaly acknowledges that it
shall be sclely responsikle for any loss 1in excesa of gpolicy limi%s and skall
1adennify and hold CAPRIER harmless against any ioas in =xXcess of INDEPEND
CONTRACTOR'S policy liales. Such policy of insurance covarage shall provide for
thixty (30) days prior notice o CARRIER of cancellation or material change In the
event that INDBPENDEWT CONTRACTOR fails to provide CARRIER with proof of insurance
coverage required under this provision, INCZPINCENT CONTRACICR authorizes CARIIER tc
deduct from INDEZENDENT CONTRACTOR'z zscmpensaticn an amcunt of Sixteen Dollars and
Vinety-Nine Cents {316.99) per unit per week fcor the Non-Trucking Use - Broad Porm
Unladen Policy required by this provision. INDEPENDENT CCONTRACTOR may, .in
accordance with pollcy terms, cancel the cercificats of {nsuranca for Nou-Trucking
Usa - Broad Form Unladan Folicy provided by CARRIER a¢ any time as INDETENDENT
CONTRACTOR elects by wrilten hotice tc CARRIBR or the approprilate insurancs ageat,
provided, hovaver, that such cancellation dces not affect INDEFPENDENT CINTRACTOR's
obligationg and undorzakings under :this Agraement. INDEPEMDENT CONTRACTOR
undsretands that Non-Trucking Vse - Broad Form Unladen Policy preovided by CRRAIER
does not apply to injury or damage to INDEBFRNDENT CONTRACTOR, or its workers, nor cc
collision or comprehsndive coverage to the Bquipmenc, and it is furiher undexscood
thac i INDEPENDENT CONTRACTICR deesires to Navs such coveraga, it shail have the duty
o obcain and pay for i4.

Tractoxr Damags. It is INDEPENDENT CONTRACTOR'S responsikility £o procurs, Sarry and
naintain sny fire, Ihef:t or colliisicn insurasce that IWDERPENDENT CONTRACTOR nay
dspira for che Equipment. CHARRIER shall not e liable £0r any ioas of cx any camags
to the Bquipment, and INDEPENDENT CONTRACTOR expregsly waives ail claims L% nay have
in the future against CARRISZR {or such losa or Jdamage to the Bquipment. INDEPSNDANT
CONTRACTOR may, at its sole discretion, elect cc puschase collisien insurance
through CARRIER, in which case TARRIER will (L) €urnish -INDEPENDENT CONTRACTOR &
copy of ths policy upen request, and (I) provide a csreuificate of Linsurance :=s
INCEPENDENT COGNTRACIOR, which shall show the name of the inaurer, the policy number,
the effective dateg of coveraga, the smounss and types of coverace. the deductidle
or retalned liabiliey amouncts for which INTEPENDENT CONTRACTOR nay be liablae, and

the ¢ost to INDEPINDENT CGNTRACTIR for such rzquested covarage.

3. Worker‘s Compenzatign or Occupational Acciden? Cgvgrage. Prisr to commencing
operations under this Agredément, INDEPENDENT CONTRACTCP. stall provide a cerzificace
of ingurance, acceptable to CARRIIR, showing tha:z INDEPENTENT CONTRACTOR has
procured workezr's compensation iasurance in an amount nct leas than the scatulory
limise required in INDSPENDENT CCNTRACTOR'S state of residence, including ewplcyer's
liabilizy insurance in aa smount not lsss than Pive Hundred Thousand Dollazz
($50¢,000.50, INDEPENTENT CONTRACTCR shall provide CARRISR with a cer:iificate «£
insurance, acseptable 2o CARRIER, showing that wristen notice of cancellaticn <K
nodilication of tha policy shall te given t¢ CARRIER at least thixty {30} days proicr

to such cancallation or modification. Netwichstandiag anything to the conc-ary in
rthis Agresment, if INCZPENDaNT CONTRACTOR tas nc drivers other than himself or
INDEPENDENT CONTRACTOR only uses dxivers who own their aquipment. then, irn Llieu of
che required worker 8 compensation coverage, INCEPENDENT CONTRACTOR Sas participate
in the “Contractor Protection Plan® apprcved By CARRISR and ofZferad cthrouch

CARRIER 8 insursr, or any ccoupaticnal accident plan acseptable o CARRIER that
1 CONTAACT 97/1d/38
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provides, ac a minimun, the '.‘.'ell.ovxr.g:

{a) Coverage €or substantially all cla:ms which sre coasz:deced
compensabla Junder applicable stats or proviacial workers®
ccmpensation 1aws evan though the claimans under the coverage nay ba
an irdependent contractor and may ncs. typically be entitiai =g
worker's compensation benefits; .

{5} Coverige of $500,000.00 aggregats pes cccupationa.l accident;

(c} A minimum of $4C0.00 per week occ:xpationa‘l: acsident disakilisy
) benefica with a maximua ssven day waltlag perizd:

{d} A afninum ¢f §30,000.50 lump sum accldental death banefits;

La) A minimum 24 month temporary total diaacility benefic;

{ €] 7irst dollar occupatianal medical coverage with nc deductible ind a

ainiaum of 194 weeks of medical coverage;

ig) Indernification of CARRIAR fIom all policy benefits the clatnan- may
have received from an osccupational accident covered under auch
coverage but did rot receive becsuse claimant pursued workar's
compensation benefits inatead of Ddenefits available under the
occupazional accident coverage; and )

(h) .Qextification showing that written notice of cancellation or
nodification of the plan stall be given to CARRIER at least thiuty
{30} days prior to such cancelilation or modification.

12 INDEPENUENT CONTPACTCR fails 5 acguire and maintain the workar's cComgensat.on
insurancs or accteptatle alternatives require3 Zersin, thern OXRRIFR shall 1avs the
right, but not the obligation, t¢ include INDEFENCENT CONTRALTOR's participatica in
the Contracter Protaction Plan and shall ke entitled to deduct and charge ba-k
IMEEPENDENT CONTRACTOR the amount of §26.3C per unit per wesk for CARRIZR's expesus
in obtaining auch coverage on INDEPENTENT CONTRACTCR's behalf., CARRIER's Concracter
Frctecticr Plan is NOT scarutory worker's cempernsation and employer's liabilge -
<overace, and avan when INDEPENDENT CONTRACTICR is proviled coverage under the tesms
of CARRISR'3 cContractor Protsctiszn Plan, INDEDENDZENT CINTRAGTOR shall scill be
zesponainls for any worker's ccmpensaticn and employer‘s liability iansurance
coverage that may e required by applicabie law.

'In the evear thaC INDEPENTENT CCNTRACICR obtairs insurance Qcverage through TARRIEZR purauzant ts this

provizion, CARRIZR or the insurance wunderwriter szhall provide INGEPENDENT CONTRACTOR with a
cersificate of insurance Iar sach insurance policy urdazr which the INDEPENDENT CONTIRACTOR is
provided covasrage. Such certificats shall state the nama cf the insurar, the policy number, the
effective dates of zhe policy, the anmcuats and Cypes of coverage, the soac to INDEPENDENT CONTRACTOR
for sach type of coverazs. and the deductisle or resained liability amcunts for which INCEPENDENT
CONTRACTOR may be liakle. ' A copy of thle agfual policy ia availagle fox review by INDEPENDENT
CONTRACTOR at CARRIER'S prineipal jlace of business. INCEPEMDENT CONTRACIOR recognizes and agrees
that CARRIER is noc in the buainess of aelling or scliciting inauranca, asd any Lnsurance goverage
xequeslgd by INDZPENDENT CONTRACTCR or provided tarough CAFRIER La subjeet to all of the cterns,
conditisng and s=xclusions of the actual policy issued by the insurance underwriter. :=n Zhe event
that the lnaurancs costs shall change or vary, a3 determined by szhe insurer, CARRISR shall acvige
INCEPENUENT CONTRACTCR of such changa in insurance ccest Ln writiang and INDEPBNDENT CONTPASTCR'S
fallure to object or terminats the <overage beiag provided through CARRISR Ln writing to CARRIER
shall constituZe an exprese consent and authorizatisn £ CARRIER to deduet and charge back to
INTE?ENCENT CONTRACTOR the reviaed amount.

12 CONTAACT 01/18/98
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APPENDIX C

Equipment Purchasga Program

1, Tractor Computer Purchase - As evidenced by execution of thisg
Acreement, INDEPENDENT CONTRACTOR has elected to finance through
CARRIER or an affiliated company the purchase or lease of certain
tractor computer equipment. The parties acknowledge that the
terms of that financing agreemen:t are sec forth in a separate note
and security agreement (“Contract”}. Pursuant to the terms of the
Contract, INDEPENDENT CONTRACTOR hereby authorizes CARRIER to
ceduct from any settlemenis or any other sums owed by CARRIER to
INDEPENDENT CONTRACTOR the costs associated with that .financing,
including, application fees, down payments, the principal amount,
interest, anc any other fees, expenses or charges £or which
INDEPENDENT CONTRACTOR is obligated pursuant to the terms of the
Contrace. . :

13 CONTRACT Q118738
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APPENDIX D

Trailer Utilization Progranm

Trailer Utiliz n_ fae: CARRIBR will decduct from INDEPENCENT
CONTRACTCR's settlement the following amount for each week a
trailer provided by CARRRIER is used by or in the possession of
INDEPENDENT CONTRACTOR or its workers: :

Tyre cf Trailer Weexly User Fee

Flatbed $155.00/per week

Step Zeck $5170.0¢/per week

Extendible $18%/pax weak

Double Drop 5260/per weax

Trailer Mainterzance: CARRIER shall be responsible for all

maintenance, including tires and repairs, needed to insure gsafe and
efficient operation of any trailer previded for use by CARRIER. As
a condition of uging CARRIER's trailer, INDEPENDENT CONTRACTCR
agrees to foliow CARRIER'S Trailer Pclicies sand Procedures,
including Preventative Maintenance Schedules, copies of which are

available frcm CARRIER upon request. -

Use of Trailer: It is further agreed by the parties that in the
event INDEPSNDENT CONTRACTCR or its workers shall change or
substitute any parcs or acceggeries of CARRIER's trailsr
inciuging, but not limitad sc, the tires of said equipmenc, without
written permissicrn from CARRIER, then INDEPENDENT CONTRACTOR shall
pay CARRIER a sum not tc excaed the actual cash value, as
calculated by CARRRIER, fcr each ueh unauthorized change or
sukstitution. INDEPENDENT CCNTRACTCR agrees to return CARRIER'S
traller in the same gocd cendition a3 received by INDEPENDENT
CONTPACTOR, reascrnable wear and tear excepted, along witia any a=d
all cther equipment or property belonging to CARRISR immediately
upon CARRIER's raquest or upcn texmination of tais Agreemenz at a
time and piace designated zhrough CARRIER. In the seven: the
trailer ie pot iIn as good a condition as it was when delivered ky
CARRIER, INDEPENDENT CONTRATZTOR heraby authorizes CARRIER to
restors the trailer to proper conditicn anmd tc deduct or charse
INDEPENDENT CONTRACTOR for such repaire or reconditioning. 1iIn the
event INDEPENDENT CONTRACTOR for any reason fails to comply with
this provision, INDEPENDENT CONTRACTOR agrees to reimburse CARRIER
for all reascnable expense and cost incurreZ by CARRIER in recavery
of itg trailer and/or property from INDEPENDENT CONTRACTOR or its
workersg. INDEZPZNDENT CONTRACTOR agrees that in the event i- is
necegzary for CARRIEZR to enter upcn private prorerty and/or rsmove
private prcperty in order to recover its trailer and/cr property,
INDEPENDENT CONTRACTOR dces hereby irrevccably grant CARRIER or its
duly authoriiasd agents, permissicn to 3s 30 and further agrses to
gave and hold harmless CARRIZR, or its duly authorized agents, Zxom
any fcrm of liakzility for any claim or dJamage whatscever in
conneczion with such repossession.

x4 CONTAACT 01/19/98
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APPENDIX E

"Fuel and Mileage Taxes

: CAPRIER . shall prepave and file ali reports  required under the
Iaternazicnal el Tax Agreement (*IFTA”) o» other applicakle state or
provincial law with respect to the fuel and mileage taxes incurred by the
Equipment during the term of this Acreement, pursuant to the following
Trocedurag:

>
i. INDEPENDENT CONTRACTCR shall be responsible for the payment cf all
fuel and mileage taxes payable for the Equipment during the term of
this Agreement. . ’

2.  INDEPENDENT CCNTRACTOR agrees to timely submit ali documencs,
 including but not limited to original and legible fuel receaipts,
temporary pexmits showing fuel and/or mileage taxes paid, and toll
tickets, required by CARRIBR in order to prapare the necagsary tax
filings. INDEPENDENT CONTRACTOR shall ke respongible for any
additicnal tax, expense, peralty or intarest incurred as a rescle
of INDEPENCENT CONTRACTOR's fallure to submit such required
documents. ' .

3 CARRIER shall calculate on a monthly basis the fuel owed for the
Equipment in each applicable state and province. Any such tax that
, : is owed after <caleulating the credic given t¢ INDEPENDENT
' . CONTRACTOR for purchases made at the pump shall be charged back to
INDEPENDENT CONTRACTOR on a monthly basis as a pre-trip settlement.
Additional information regarding the proccedyres utilized 5y
CARRIER in calculating fuel taxes i3 available from CARRIER upon
request. Tax credits available due to the over-purchase of fuel by
INDEPENDENT CONTRACTOR ghall, as aliowed by state and provincial
law, be carried over and applied by CARRIER to the next menth's tax
iiabilizy. Upon termination cf the Agrsement, CARRIZR shall vay
INDEPENDENT CCNTRACTOR, as par: of its final Ssttlement, any fuel
tax refund that INDEPENDENT CCNTRACTOR may . be entitled to,
provided, hcwever, that any such refund will first ke applied ts
any expensze cwed to CARRIER by INDEPENDENT CONTRACTOR under thia
Agreement.

4. Mileage taxes are computed on a per lcad basls for miles traveled
in those staces that assess a mileage tax. CARRIER shall charge
back all owed mileage taxes to INDEPENTENT CONTRACTOR on a per load
basis as a pre-trip aettlement,

INDEPENDENT CONTRACTOR agrees to cccperate fully wich CARRIER, and
to provide CARRIER with any additional documentation raquested by
CARRIER, ir conrnection with any fuel or mileage tax audit. In the
event that additional taxes are asaessed to the Equipment aftsr any
such audit, then INDEPENDENT COMNTRACTOR agrees to pay such
addicional taxes; provided, however, that INCEPENDENT CONTRACTOR
shall nmot be respcnsibie for the pavment of any gpénalties or
inter=st due to any error made by CARRIER in preparing the varisus
tax reportas, ’

wm
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Landstar Carror Group

13416 Sutton Park Brivs, South

Jucksonville, FL 32224
904 398 9400

TO:  ALL CARRIER GROUP BCOs

FR: GARY HARTTER

DT June 28, 2004

RE: New Independent Contractor Operating Agreement

. As Landstar has grown, we have not routinely required BCOs to sign new versions of the

Haulage Agreement. We recognize most of our BCOs have operated without any problem
under the same agreement since becoming a Landstar BCO long ago. However, Landstar,
like numerous other motor carriers, has been sued by the Owner Operators Independent

Drivers Association (OOIDA), which claims that your existing agreement does not comply

with OOIDA’s v1ew of federal rules and laws mainly addressing disclosures of information.

Landstar very much disagrees with OOIDA's claims and believes its Haulage Agreements
are in compliance with federal rules and regulations. However, over the years the Haulage
Agreement used by the individual Landstar Companies has evolved and having so many

different versions of the Haulage Agreement can create an overly bureaucratic system with

the inherent inefficiencies. Over the past 14 months we have arrived at a smgle Carner :
Group computer operating system which ‘all Landstar agents and BCOs are usmg ]
was accomplished while retaining the four- carrier identities and the relationships’ Wlth

~ customers we all value. It is now apparent that the new Independent Contractor Operatmg :

Agreement needs to be executed.

Importautly, THE COMPENSATION CALCULATION YOU ARE CURRENTLY

- RECEIVING UNDF‘R YOUR EXISTING AGREEMENT WILL REMAIN THE SAME

| "Fhrough the enclosed new Independent Contractor Operatmg Agreement, Landstar desires
to make the requu-ed disclosures in an updated and uniform manner to all Landstar BCOs.

‘The new agreement is intended to assure each of you recelves uniform and up to date_

' dlsclosures

The attached Independent Contractor Operatmg Agreement must be executed and returned :

 to Landstar by no later than September 1, 2004. To help expedite this process, for each
. BCO who returns a signed copy of this Independent Contractor Operatmg Agreement to
TLandstar on or before August 1, 2004, Landstar will “freeze” the cost of the base plate for

trucks registered at 80,000 Ibs. ($1 650) and the permlt fee package ($340) at the April,
2004 rate through Marcb, 2007.

[ W Ty ST NOREE DU N e R LI I 0. - -
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" Page2
June 28, 2004

DPlease review the enclosed Independent Contractor Operating Agreement, paying
particular attention to Appendix A which deals with your individual compensation. It is
our intent that, THE COMPENSATION CALCULATION YOU ARE CURRENTLY
RECEIVING UNDER YOUR EXISTING AGREEMENT WILL REMAIN THE SAME,
~and we would greatly appreciate your assistance in verifying your compensation
calculation. If you have any questions at all about the compensation calculation please call
BCO services at (866)299-8863. We have established a secure e-mail address to answer any
“questions you may have (contract@landstar.com). After you have finished reviewing the
new agreement, we ask that you execute the signature page (follow the instructions
attached to the front of the agreement) and return it to Landstar using the pre-addressed
- envelope we have provided. ' ~

Again though, Landstar believes that a new Independent Contractor Operating Agrcement -
now makes the best business sense, THE COMPENSATION CALCULATION YOU ARE
CURRENTLY RECEIVING UNDER YOUR EXISTING AGREEMENT WILL
REMAIN THE SAME. Landstar intends to implement new Independent Contractor
Operating Agreements on a cycle of no less than every three years. '

Landstar values its BCOs and recognizes the vital role each of you plays. We look forward
1o our continued relationship as we travel down the road to success together. -~ . i



Case 3:02-cv-01005-HLA-MCR Document 110-3  Filed 08/30/04 Page 4 of 18 PageIDh 1443 :

INSTRUCTIONS

After you review the enclosed Independent Contractor
Operating Agreement and each of the Appendices, please
sign the signature page (place your signature on each of
the lines provided on the signature page) on behalf of you
and your business. | |

agreement (for your files) as to its obligations to you
‘under the Independent Contractor Operating

Please place only the fully signed signature page in the
enclosed postage paid envelope and return it to
Landstar at the address indicated on the envelope. .

Immediately upon receipt of the fully signed signatuie
page, Landstar will return to you an executed
Statement of Lease with a date indicating the effective
date of your new Independent Contractor Operating
Agreement.

Your Statement of Lease executed by Landstar

represents  Landstar’s  acknowledgement ~and

..
£

Agreement.
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o LANDSTAR RANGER, INC.
INDEPENDENT CONTRACTOR OPERATING AGREEMENT
| (For New BCOs) |

Pursuant to the federal leasing regulations (49 C.F.R. Part 376}, the undersigned CARRIER and
INDEPENDENT CONTRACTOR (the "parties”) enter into this Independent Contractor Operating
Agreement, including Appendices ("Agreement”): - ' _ .

1. DURATION OF AGREEMENT: This Agreement will be effective as of the date set forth in the
Statement of Lease and Receipt for Equipment (the “Effective Date*) and will automatically expire
three (3) years from the Effective Date. The breach by either party of any of the provisions of this
Agreement will immediately terminate the Agreement. In addition, either party may terminate this
Agreement at any time for any reason by oral notice, followed by written notice to or from
CARRIER’s Qualifications Departinent in Jacksonville, Florida, to the other party.

2. EQUIPMENT AND SERVICES:

- {a) INDEPENDENT CONTRACTOR represents and warrants to CARRIER that it holds full

: legal title to or is otherwise authorized to contract the equipment identified in Section il of
the Statement of Lease and Receipt for Equipment (the “Equipment®} to CARRIER, and
further warrants and represents that the Equipment Is now and will for the term of this
Agreement be maintained in good and safe operating condition as required by
government guthorities al INDEPENDENT CONTRACTOR's expense. The choice of
location and persons to perform any necessary repairs or maintenance is exclusively
vested in INDEPENDENT CONTRACTOR. ALL POWER EQUIPMENT WHICH IS THE
SUBJECT OF THIS AGREEMENT IS TO BE OPERATED BY FULLY QUALIFIED AND
LICENSED OPERATORS TO BE PROVIDED BY INDEPENDENT CONTRACTOR AT
ITS EXPENSE. INDEPENDENT CONTRACTOR will ensure that any operator employed
or utikzed by INDEPENDENT CONTRACTOR fo provide services under this Agresment
complies with the terms and conditions of this Agreement.

(b} Receipt. for Equipment. = Upon INDEPENDENT CONTRACTOR making available ta
CARRIER the Equipment, CARRIER will furnish to INDEPENDENT CONTRACTOR the
Statemant of Lease and Receipt for Equipment, which will constitute the recelpt required
by 49 C.F.R. § 376.11(b). If required by applicable United States or Cansadian federal,
provincial, state or local law or regulation (the “Applicable Law"), INDEPENDENT
CONTRACTOR will name CARRIER on either the vehicte or plate portion of the vehidle
pemnit, or include CARRIER on a statement of a lease between INDEPENDENT
CONTRACTOR and a third party. Haowever, under no circumstances will CARRIER be,
or be deamed to be, fiable for arly lease payments whatsoever due or owed from
INDEPENDENT CONTRACTOR to any third party. If CARRIER is found lisble for such
lease payments, INDEPENDENT CONTRACTOR will fulty indemnify CARRIER for any
and all costs or damages imposed. : - : o

() Servicos/Operation of Equipment For all shipments -accepted by INDEPENDENT
CONTRACTOR, st its sole discretion, INDEPENDENT CONTRACTOR' will fumnish all
transportation, loading and unloading, and other sarvices necessary in connection with

. the accepted shipments. ' - B

{d) Carrier Safety Compliance and Security. INDEPENDENT CONTRACTOR acknowledges
that minimum camier safety compliance standards and requirements may differ from one
jurisdiction to another, and that the minimum standards and requirements in effect under
Applicable Law in the United States may differ from those in éffect undér Applicable Law

.in each of the Canadian provinces ‘and ferritories, INDEPENDENT CONTRAGCTOR

agrees to operate the Equipment in a safe and prudent manner at all imes in accordance

with the laws and regulations of the various jurisdictions in which 1t is operated and

pursuant to the operating authorities of CARRIER, and 'in_ eccordance with all- rules

relating to traffic safety, highway protection, road and cargo secwroment requirements. -
' . Page{of35 ;

FINAL: July 1, 2004
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- ‘When providing services to CARRIER under this Agreement, INDEPENDENT
CONTRACTOR wilt have a working wireless mobile telephone and will provide CARRIER
with the phone number. INDEPENDENT CONTRACTOR will also maintain and use a
trailer fock end a Kingpin lock whenever hauling cargo on behalf of CARRIER, although a
trailer lock is not required if INDEPENDENT 'CONTRACTOR hauls exclusively non-
enclosed trailers. Both the trailer and kingpin locks must be of a typ2 pre-approved by
CARRIER (which approval will not be unreasonably withheld). Curreritly, CARRIER has
gpproved usa of the 'WARLOK® or “Abloy Enforcer” traller ocks, and the “Enforcer”

kingpin lock or “WARLOK* kingpin tack.

{e) griodic | clion Mainten, of Equi t. INDEPENDENT CONTRACTOR
agrees to maintain the Equipment, at its expense, in accordance with the safety and

. quipment standards specified by i) Appiicable Law In the jurisdictions whers the

. Equipment is licensed to operate, INDEPENDENT CONTRACTOR will, at its expensa,

make the Equi t available for inspecti _CARRIER at a place ggg&:edgy,
C. IER. Thereafter, as required by Applicable Law, INDEPENDENT CONT| TOR
will make the Equipment available for inspection by CARRIER at feust once every one
hundred twenty (120) days.  Providing that such inspection is done every 120 days ata .
place designated by CARRIER, and the Equipment passes such inspection, then

- CARRIER will pay for such inspectian, If the Equipment is not inspected every 120 days,

( may &; ace the Equipment out-of-service or withhold any aend afl Pre-Trip
Settlements from INDEPENDENT CONTRACTOR until the fequired inspection is
completed, in wh inspecti it_be_at_INDEPENDENT CONTRACTOR's
expense. _If any inspection revaals that the Equipment does not comply with Applicable
Law, the Equipment must be made,.'to comply with such requirements by INDEPENDENT

INDEPENDENT CONTRACTOR will, at its expanse, keep records of inspaction, repair,”
and maintenance of the Equipment in accordance with the Federal Motor Carrier Safety
Reguiations (49 C.F.R. Parts 393 and 396) and, if operated in Canada, applicable
provincial or tenrtorial regulations, and will maintain all such records for the durstion of -
this Agreement and for six (6) months thereafter. INDEPENDENT GONTRACTOR will,
as directed by CARRIER, forward to CARRIER all maintenance records covering the
Equipment required by Applicable Law. : '

{0 Pro-Trip_Inspections. INDEPENDENT "CONTRACTOR will ensure that its operators
. conduct a thorough pre-trip inspaction (including, without limitation, an inspection of all air
brake adjustments) of the Equipment in accordance with Applicable Law: (i) prior to
commencing operation of such Equipment on any given trip, and theresftsr no less than
once every 24 hours while such Equipment re in operation, and (i) immediately
prior to crossing any Intemational or ncial boundary.  INDEPENDENT
CONTRACTOR will further ensure that its opsratars prepare,. carmy on board, and
produce upon request a legal type of trip inspaction réport for each such prerip
inspection, that shows all required jtems, including the name and signature of the person
conducting the inspection, the full list of items that have been inspected, the vehiclea make
and unit or plate numbers, any defects found, and the time the insp'ecti_on was done, :

Q) Hours of Service Rules. INDEPENDENT CONT RACTOR will ensure that its operatars-
. comply fully with the hours ofservice rules and prepare, carry on board, and produce
- upon requast accurate daily lags, all in accordance with the Applicable Law of the various
hurisdictions in which they are operating, . :
Painting or Marking of Equipment . K required by Applicable Law, INDEPENDENT
CONTRACTOR will cause the name, style, mark or Jogo of CARRIER to be affixed lothe -
‘Equipment in the manner Prescribed by CARRIER. INDEPENDENT CONTRACTOR will
be responsible for the cost of affixing such nar 8, style, mark or logo and for the removal -
,ofsameat'thetenninaﬁon-ofws‘ ' nt. ¥ requested by CARRIER .
INDEPENDENT CONTRACTOR also agrees to display its own name and address onthe
- Equipment during the term of this Agreement. S

" Page 2 0f 35 o :
I : FINAL: July 1, 2004
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Q) Safety and Qualification Certification, Although INDEPENDENT CONTRACTOR is an
-independemoonﬁactorandnot-anemployeeofCARRlER,CARRlERsﬁﬂhasa
- regulatory obfigation under 49 C.ER. Part 391 and under Applicable Law in Canada 1o
ensure that the opearator of the Equipment is safe, properly qualified and in comphiance
with the Federal Motor Cartier Safety Reguiations ("FMCSR") (49 C.F.R. Parts 382, 383,
391, 392 and 335) and under Applicable Law in Canada. In order for CARRIER to meet

its obligations under faderal law, INDEPENDENT CONTRACTOR agrees to make itsalf
and its operators available for periodic safaty and qualification cerlification at g place
designated by CARRIER. Alf how operators are required 1o attend and successfully
complete a safety and qualification certification program within one hundred and twenty
+{120) days of the Effective Date, CARRIER reserves the right to disqualify any operator
of the Equipment that doas not meet the qualification standards set forth by CARRIER or
tha FMCSRs, in which case INDEPENDENT CONTRACTOR is cbligated to provide
another fully qualified and ficensed operator to operate the Equipment &t #ts sole

3. - EXCLUSIVE POSSESSION AND RESPONSIBILITY: The Equipment wil be for CARRIER's

solely {o conform with Federal Motor Carrier Safety Administration regulations. It shall not be
used for any other purposes, induding any attempt to classify INDEPENDENT CONTRACTOR or
s operators as CARRIER's employess. Nothing in the provisions required by 49 CF.R. §
376.12(c)1) is intended as evidence that INDEPENDENT CONTRACTOR or any worker
. provided by INDEPENDENT CONTRACTOR is gn employee of CARRIER. During the term of -
. this Agreement, CARRIER: will havs the exclusive right {0 subcontract the Equipment to other
authorized motor carviers. INDEPENDENT CONTRAGTOR may only subcontract the Equipment
upon receiving prior written authorization from CARRIER g3 set forth in Paragraph 18. CARRIER
has no right to and will not control the manner nor prescribe ﬂuemeﬁwdofdoingmatpo:ﬁonof
the aperation which is contracted for in this Agreement by INDEPENDENT CONTRACTOR,
except such control as can reasonably be construed to be required by Applicable Laws,
INDEPENDENT CONTRACTOR reserves the right to accept or reject any freight tendered for

transportation by CARRIER. ‘ ‘ _
a COMPENSATION AND DEDUCTIONS FROM COMPENSATION: INDEPENDENT
CONTRACTOR's ‘entire compensation will be as set forth in Appendix A and A1, and such

compensation will constitute the total compensation for everything fumished, provided, or done by
INDEPENDENT CONTRACTOR in connection with this Agreement, indluding the services of its
operators. CARRIER may make subsequent adjustments to INDEPENDENT LCONTRACTOR's
compengsation. in the event CARRIER has eijther underpaid or overpald the amount owed to
INDEPENDENT CONTRACTOR as set forth in Appendix A and A-1. All milsage Computations
will be based on the latest edition of the mileage or software utfized by CARRIER, -

(a) ' eme

(1) Pavment Petiod. CARRIER will settle with INDEPENDENT CONTRACTOR with
respect 10 services provided.under this Agreement within fifteen (15) calendar
days after INDEPENDENT CONTRACTOR's submission, in proper form, of
those documents naecassary for CARRIER to socure payment from CARRIER's
customers, including the bill of lading, signhed delivery recaipt or other prodf of -

- delivery acceptable to CARRIER, . : _ L

(2 - Ereight Documentation. CARRIER will provide INDEPENDENT CONTRACTOR,
» ‘atthe time of settiement, a copy of the applicable rated freight bill Or a computer-
generated A containing the same information, or, in the case of contract
- camage, any other form of documentation actually used for a shipment -
. containing the same information that would appesar on'a rated freight bill. When
Page 3 of 35 ' S
S FIMAL: July 1, 2004
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& computer-generated freight bill is provided, INDEPENDENT CONTRACTOR
may examine, during nommal business hours, & copy of any actual document
underlying the computer-generated document. Regardless of the method of
compensation, INDEPENDENT CONTRACTOR may examine, = during
'CARRIER's normal business hours, copies of CARRIER's larifis or, in the case of

other form of documentation, ' ‘

(3) Requirsd R of Idontification Devices. Upontemﬁnaﬁonofthis, ¢
CARRIER will withhold any final sofftement dus to INDEPENDENT
CONTRACTOR under this Agreement until INDEPENDENT CONTRACTOR

‘returns to CARRIER the identification devices INDEPENDENT CONTRACTOR is

{6}  Chargebacks and Other Deductions.

1) Pre-Trip Settlement and Other Amounts _Due. Where INDEPENDENT
CONTRACTOR has socured from CARRIER an advance of settlement
compensation in the form of g cash equivalent, including advances ioaded onto
the Landstar Card provided to INDEPENDENT CONTRACTOR, to cover any of
INDEPENDENT CONTRACTOR's Operating expenses sat forth in Paragraphs 7,
8, 9, 10, 11, or 12 of this Agreement or in 5 ang
(Compensation), B (Insurance), C (Equipment/Service Purchase Program and
Landstar Card), or D (Trailer Utilization Pragram) (togather referred to hereafter
as "Pre-Trip Settlements”), or there are any other amounts dus CARRIER from
INDEPENDENT:CONTRACTORD!' its operators pursuant to this Agresment in
the form of Equipment painting or marking expensas under Paragraph 2(d) of this
Agreement, Escrow Fund and Fuel Tax Escrow Fund cortributions under
Paragraphs 5(a) and 12(a), losses or damage under Paragraph 15, C.O.D.

isportation charges that INDEPENDENT CONTRACTOR was rasponsible for
collecting from shipper under Paragraph 22 but failed to collect or collsctad but
failed to remit to CARRIER, termination-related expenses under Paragraph 30,
loans extended to INDEPENDENT CONTRACTOR or its operators, or court-
' red garnishments or tax liens against INDEPENDENT CONTRACTOR orits

2) Trip_Se INDEPENDENT CONTRACTOR'

: o
-authorizes CARRIER to make Pre-Trip Settiemerts in compensation (e.g, -
advances) requested by INDEPENDENT CONTRACTOR or its oparators directly
ta - INDEPENDENT ‘CONTRACTOR's aperators, provided, howaver, ‘that
CARRIER has compieta discration as to whether to issue a Pre-Trip Settlement .
and the amount of any Pre-Trip Setlornent. R : .

_ _Costs - Jeduct iple__ Contracts. INDEPENDENT .
CONTRACTOR, at the time of signing this Agresment or st any fime lhere'after. '

()

FINAL: July 1,2004
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oy eledt to authorize CARRIER to make additional daductions riof set forth in

 this Agreement from setfiemaris s INDEPENDENT CONTRACTOR. I each
such case, INDEPENI_)ENT_ CONT_RACTOR will execute a signed authorization

- parties and deemed an addendum fo this Agreement.  If INDEPENDENT
CONTRACTOR has more than one agreement with CARRIER, INDEPENDENT
CONTRACTOR agrees that CARRIER may make daeductions from compensation
due, and escrow funds held for, INDEPENDENT CONTRACTOR for any monies
due CARRIER under any ather agraement. - o : :

4) ounts to - INDEPENDENT CONTRAGTOR and its
Operators will_not charge any purchase to CARRIER and, in the event
INDEPENDENT CONTRACTOR or its operators do charge any purchase ta
CARRIER, such sums paid by CARRIER will be treatad as a Pre-Trip Settiement
made to INDEPENDENT CONTRACTOR and will be raco bla by CARRIER
under this provision, : .

() Method of Gomputation. Unless otherwise provided in fris Agreement, all Pre-
Trip Seftflements and othar amounts due CARRIER that are deductad from
INDEPENDENT CONTRAGTOR's ' settiemont compensation. Escras Fund

CONTRACTOR undarstands and agrees that any use of the Landstar Card for
receiving funds will subject INDEPENDENT CONTRAGCTOR fo the transaction
fees set forth in Appendix G.

(6) Deduction Information. INDEPENDENT CONTRACTOR shail be afforded copies
of those documents, if any, which are necessary to determine the validity of tha
Pre-Trip Settlements or other amounts due that have been deducted from
INDEPENDENT CONTRACTOR's compansation.

anges in Exjsting Charge-Backs, Accessoria s and Other Deductions. If an

xisting Pre<Trip Settlement or of Charge-Back or Deduction item under

Paragraph 4(b) of this Agreement (including but not limited to insurance costs
' v _

B and deductions under 3.$ and D) or an Accessivial-
-Charge (Appendix A-1) will be changing, INDEPENDENT CONTRACTOR will be
notified by CARRIER of the change in the weekly settisment statement or ather
writtan notice provided by "CARRIER. In any evant, INDEPENDENT

and authorization to CARRIER ta implement the change and modify
accordingly the deductions  from INDEPENDENT CONTRACTOR's
settlement compensation, beginning Immediately after the 30 day period.
Such modified amounts will replace and supersede those previousty provided for
‘in Paragraph 4(b)(1} above. - if INDEPENDENT CONTRACTOR fails fo notify
- CARRIER ofanyobjecﬁonwnhmﬂmeSOdaypeﬁod+nrimeEPENDENT
CONTRACTOR ~ notifies CARRIER in wiiting of INDEPENDENT
- CONTRACTOR's objection within the 30 day periad and INDEPENDENT
CONTRACTOR and CARRIER are then unable to resolve the matter to their
- mutual satisfaction — INDEPENDENT. CONTRACTOR and CARRIER have the -
right to tenminate this Agreement at any time thereafter pursuant to Paragraph 1
of this Agreement (althiough INDEPENDENT CONTRAGTOR will remain subject
tomechmgeumiubesffecavadateandﬁmeoneminaﬁon). - :

change will constitute INDEPENDENT CONTRACTOR'

Page 5 0f 35 . _
' FINAL: July 1, 2004.
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(8) . CARRIER Lisn. CARRIERwiubedeemedtohmealienagainstmnieshits

o possession which are receivables to the INDEPENDENT CONTRACTOR to

cover any monies - advanced or paid by CARRIER for itams which are
INDEPENDENT CONTRACTOR'S responsibility.

(¢} Reporting of Gompensation. .As required by faw, CARRIER shall file with the Internl

this Agreoment as “Escrow Fund').

{a) The total amount ofpﬁncipaliobe'haldinﬂ)eEsqow Fundwlllbe$500.00foreach
power unit, which amount will be deducted from INDEPENDENT CONTRACTOR's
Compensation within a fifteen (15) week period from the Effective Date.

(b)  The Escrow Fund will be retumed to INDEPENDENT CONTRACTOR only upon
termination of this Agraeiment. At the time of the return of any remaining balance in the
- Escrow Fund, CARRIER may deduct moneys for all Escrow tems. Such final deductions

(e) The Escrow Fund may at any time be applied by CARRIER to all adjustments in
- INDEPENDENT CONTRAGTOR's compensation as set forth in Paragraph 4 above and
-ta all chargeback and deduction items set forth in Paragraph 4(b) of this Agreement and -
in the other paragraphs, appendices’ and addendums referred to in -Paragraph 4(b).
(together, "Escrow Hems" through it this Agreement) to the extent that the amounts
awed by INDEPENDENT CONTRACTOR for such Escrow ltems exceed INDEPENDENT
CONTRACTOR's eamed and payable compensation at the time of any settiement or final

(d) CARRIER will provide an accounting to INDEPENDENT CONTRACTOR - of any
'  transaction involving the Escrow Fund, which accounting will be shown on the settlement
- sheet produced at the time the transaction is made, 'INDEPENDENT CONTRACTOR
may at-any time requast and receive an accaunting for fransactions involving the Escrow

- Fund, - - : ~ : , ‘ : ' :

(8)  CARRIER will pay interest on fhe Esorow Fund on a quarterly besis, which wiil be
gstabrlshedonﬂweddamewarestpenodbegmsandwiﬂbemualtolheavemgeyieid .

.of 91-day, 13-week U.5. Treaswy bills, gs established.in the then most recent weeldy
auction by the Department of Treaswry. For puiposes of calculating the amount of the

' Page'é of 35
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Equipment by INDEPENDENT CONTRAGCTOR and retumed to CARRIER by first ciggs mail
addressed to CARRIER's address or in person immediately upon termination of this Agreemert.

OPERATIONAL EXPENSES: Except as otherwise provided in this Agreement, INDEPENDENT
CONTRACTOR will fumish, provide and Pay all expenses related to the Equipment or its

entitied to seek reimbursement from INDEPENDENT CONTRACTOR or to charge back tha
payment as set forth in Paragraph 4(b), Exvept as otherwise provided in this Agreement,
Operstional expenses include, but are nat limited to, the following: -

(@) Altfuel, ofl fires and all equipment, acosssories, or devices used In connection with the
operation of the Equipment.

(b} All inspection costs, unless otherwise payable by CARRIER as set forth In Paragraph
2(d) above, and maintenance costs including all Equipment cleaning, towing and repairs;

{c) All taxes and assessments, insurance costs and other payments due by raason of the
) paymaent by INDEPENDENT CONTRACTOR of wages or other earnings to its operators;

(d)  Base piates, including apportioned oF prorated base plates, fuel penmits and all other

(6}  Allfuel and fuel use taxes, and ton mile/weight-distance, and other mileage taxes:

4] All fines and penalties, and all costs associated with commercial vehicle impoundment,
‘ resulting from- acts or omissions of INDEPENDENT CONTRACTOR, including any
manies paid by CARRIER in the form of penalfies to a govemment or regulatory body, or
costs related to the off-oading, removal or storags of freight upon impoundmient of a
vehidle, becquse of some act or omission on the part of INDEPENDENT CONTRACTOR
orits operators; - - : : S

{g9). Al inswance ‘costs relating to insurance »mvel;ages required by this Agreement or
- otherwise requested by INDEPENDENT CONTRA OR from CARRIER;
() Federal Highway Use Tax on the Equipment; all United States and Cenadian federsl,
provindial, state and city or other local income taxes; and any self-employmant or payroll

() Al sales, uée. excise, parsonal propérty, ad valorem, and othér taxes due to ownership
- .9 operation of the Equipment in the jurisdiction imposing such taxes, including United
States or Canadian federal goods and services tax and sl applicable provincial taxes;

@ Al empty miloage, expenses incurred to transfer any shipment andior sscure additional
- equipmenttqcompletederwetyinoaseofbreahdownordelay, and freight charges that

CARRIER cannot collect from customers because INDEPENDENT CONTRACTOR failed
toproyidemenecgmrydowmenmﬁm; o L S S

' Page 7 of 35 o
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(9 in the event thal the duration of this. Agreement is less than six (6) months,

() AIlNDEPENDENT CONTRACTOR-requested clothing items.

9. OVERWEIGHT/OVERDIMENSION SHIPMENTS: CARRIER  wil provide all required
" overweight/overdimension its to INDEPENDENT CONTRACTOR, but it shall be
INDEPENDENT CO!\m@ACTOR’s duty to determine that the Equnpment and shipment ara in

permit or INDEPENDENT CONTRACTOR's faiure to Pick up pemits made available by
CARRIER. .

10.  LICENSE PLATES: WDEPENDENT CONTRAGTOR must obtain, on its own or through
CARRIER pursuant to Appetdlix C, a valid base plate under the Intemational Registration Plan
("IRP"). s '

11. PERMITS: INDEPENDENT CONTRACTOR must obtain, on jis own or through CARRIER
pursuant to Appendix C, cerlain governmental permits and licenses in order to legally provide
services to CARRIER under this Agreement. Thase permits include but are not limited to Single
State Registration, IFTA Fuel Tax Permit, New York HUT Permit, DOT and State Hazardous
Material Transportation Permits and Registration, and the Oregon Weight Receipt,

FUEL USE, MILEAGE AND AD VALOREM TAXES: INDEPENDENT CONTRACTOR's .
responsibility for Fuel Use, Mileage and Ad Valorem Taxes will be as follows:

(a) fuel Taxes. Uniess INDEPENDENT CONT RACTOR alacts to obtain its own IFTA Fuel
Tax Permit as set forth in Paragraph 11 above and Appendix C, CARRIER shall prepare
and file all reports required under the International Fuel Tax Agreement {"IFTA") or other
‘applicable state or provincial laws with respact fo the fuel taxes inaured by the

- Equipment during the term of this Agréement, pursuant to the following procedures
established by CARRIER in its discretion, a copy of which is available upon written
request. INDEPENDENT CONTRACTOR acknowledges that CARRIER Mmay assess
penalties to INDEPENDENT CONTRACTOR for.any unreported miles or unreasonably
reparted miles for the Equipment. CARRIER will caitulate each month the additional fuel
taxes owed or the accrued fuel tax credit stemming from an over-purchase, for the
Equipment. Ariy net fuel tax debit for alf taxing jurisdictions combined will be deducted

from INDEPENDENT CONTRACTOR's compensation, and any net fuel tax credit for all

- Escrow Fund will be govamed by all of the provisions set forth in Paragraph 5(b)-5(g), by
suhstituting *Fuel Tax Escrow Fund® for “Escrow Fund®, including applying the Fuef Tax
Escrow Fund to cover any and all Escrow Hems, as described in Paragraph 5(c), at the
first settiement foliowing completion of the monthly closura procass. ltémization of the
tual tax liability incurred by INDEPENDENT CONTRACTOR will be set forth in the fuel

v ngéB of 35
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tax stalement available to INDEPENDENT CONTRACTOR each manth,

INDEPENDENT CONTRACTOR, acknowledges that CARRIER ay revise its fue] tax
- Procedures, in which case INDEPENDENT CONTRACTOR agrees to be bound by the

-most recently revised fuef tax procedures, '

(b) Cooperation By INDEPENDENT CONTRACTOR. INDEPENDENT CONTRACTOR
ag'eestoeooperateﬂmywlmCARRlER,andto_ i CARRIER with any
_documentation requested by CARRIER, including the submission of g properly completad
fuel envelope for each shipment handied by INDEPENDENT CONTRACTOR, to assist
CARRIER in reporting and Paying all fuel tax ligbility for the Equipment.  Original fuel
recaipts only need to be submitted by INDEPENDENT CONTRAGTOR for fuet that is not
v : uﬁmmefuelcardpmvidqdbyCARRlER (the “Landstar Card") for
administrative convenience. - INDEPENDENT CONTRACTOR is encouragad, but not
required, to purchase fuel with the Landstar Card (see Appendix C for certain transaction
fees associated with use of the Landstar Card). In the event that any additional taxes are
assessed lo the Equipmemforaltta)dngjurisdicﬁonscombinedaneranyﬂal tax audit,
then INDEPENDENT CONTRAGTOR agress ta pay such additional taxes; provided,

tax reports. If the audit results in a net fuel tex credit for ai taxing jurisdictions combined,
- CARRIER agrees to credil the smount to INDEPENDENT CONTRACTOR at the next
settlement. .

() Milsage Taxes. GARRIER shall report and pay, and charge back on & per load basis to
INDEPENDENT CONTRACTOR, all mileage taxes that may be owed for the Equipment
during the term of this Agreement. ’ ’

() &Mm meparﬁesagreeandadmowledgematvafewstatesassassad

valorem (i.e. praperty) taxes on vehidles operating in thase states based upon a mileaga
allocation. CARRIER shall sstimate INDEPENDENT CONTRACTOR's ad valorem taxes

Equipment in those four (4) states. The assessed ad valorem taxes will be deducted
from compensation to be paid to INDEPENDENT CONTRACTOR. INDEPENDENT .
CONTRACTOR shall be solgly responsible for reporting and paying alt applicabla ad
valorem or property tax for the Equipment in any other state. : '

provided, however, the partias any discourit or rebate may |

~ partby CARRIER in its discretion. CARRIER will provide to INDEPENDENT CONTRACTOR the-
names of the sources of any such volumna disaou_nt_s-orrebehesandmetannsofsuch volume
- discounts or rebates upon the written request of INDEPENDENT CONT RACTOR. )

" 14 INSURANCE: The responsibilities and obligations between CARRIER and INDEPENDENT
CONTRAGTOR invalving insurance will be as specified In Appendix B. CARRIER will have no
insurance responsibilities or obligations pertaining to INDEPENDENT CONTRACTOR or the
Equipment other than those expressly stated in this Agreemernt or mandated by Applicable Law, |

15 LOSS OR DAMAGE CLAINS: INDEPENDENT CONTRACTOR will be fsspansible to CARRIER

ELECTION OF - INDEPENDENT CONTRA SUPPLIERS. INDEPENDENT
ONTRACTOR is not required to pur 3 equipment or services from
CARRIER as & congiition of entaring into this iwithstanding the abave, the par
;2oree ot CARRIER, from time-to-time, £ rebalex from third B
. TR -aﬁm}a.—-a—n-aﬁﬂdx.m‘fm‘m 2% FE I
ER will endeavor -to”; Y MUNIRAGTOR
retainad in wholo or in

" end porsonal injury (including death), cargo loss and damage, damage or loss to CARRIER's
© trailar, desn-up expenses, and all costs, (ncluding attomey fees) incurred by CARRIER n
. investigating or defending against such clalms. Notwithstanding the above, in consideration of

FINAL: July 1, 2004
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INDEFENDENT CONTRACTOR maintaining or providing the insurance coverage set forth in
B, CARRIER Bgrees to limit INDEPENDENT CONTRACTOR's - fiability and
indemnification obligations as follows: © o '

(a) A P ty. D: . Personal injury andfor property darmage claims
A due, in whole or in part, to INDEPENDENT CONTRACTOR's or its operators' negligence,
as determined by CARRIER, will ba charged to INDEPENDENT CONTRAGCTOR up to
. One Thousand Dollars ($1,000.00) of the amount CARRIER paid or otherwise incurred
per claim, when such claims arise out of INDEPENDENT CONTRACTOR's' or its
operatars’ operation of the Equipment. As detafled below, CARRIER agroes to waive up
to seventy-five percent (75%) of INDEPENDENT CONTRACTOR's foregoing monetary
responsbility for any particular personal-injury or proporty-damage claim, provided that

the following conditions are met by INDEPENDENT CONTRACTOR: = -

{1 INDEPENDENT CONTRACTOR or its worker involved in the
. accident attends g defensive driving course with commentary drive approved by
CARRIER within thirty (30) days of the accident date, :

2) The waiver will not apply if the accident is caused in whole or in part, as
detenmined by CARRIER, by the willful or intentional act of INDEPENDENT
CONTRACTOR or its operator, or if the operator of the Equipment was riot
qualified and/or approved by CARRIER at the time of the accident. :

(3 The waiver will not apply to INDEPENDENT CONTRACTOR's responsibility for
cargo damage and clean-up expenses as set forth in Paragraphs 15(b) and ()
. below.

{f INDEPENDENT CONTRACTOR meets each of the conditions listed above, then
CARRIER agrees to waive or reimburse INDEPENDENT CONTRACTOR twenty-five
percernt (25%) of INDEPENDENT CONTRACTOR's monetary responsibility under this
provision upon successful completion of the defensive driving course and an additional
fity percent (50%) it INDEPENDENT CONTRACTOR remains accident free- with
CARRIER for one (1) year after the date of the claim. :

(b} Traller Damage #f INDEPENDENT CONTRACTOR o its operstors ere permitted to use
- & trailer which is the property of, interchanged to, or fumished by CARRIER, including
thase trailers refemncedin&mdg_g‘andmemﬁerisdamqgadordestmyed,

{©) Mggg _INDEPENDENT CONTRACTOR.wm be reSpongible'for any claim

($1,000.00) of the. amount CARRIER paid or otherwise incured per shipment. This

liability kmitation will rot apply, however, if the damage is Caused, in.whole or In pait, by

any willful or intentional act of INDEPENDENT CONTRACTOR or its operators, or if tha

~_ operator of the Equipment was not qualified andfor appraved by CARRIER at the time of
the incident. } - o : '

(d)  CleanUp Expenses, INDEPENDENT CONTRAGTOR wil be responsible for all casts of
Cleaning up any accident or spill, including but nat limited to diesel fuel spills, involving

. the Equipment or the services provided by INDEPENDENT CONTRACTOR under this

. Agreement, providad, however,  that CARRIER agrees to - himit INDEPENDENT

Page 10 of 35 ‘ o
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CONTRACTOR's hiability for each such incident to Cne Thousand Dollars ($1 000.00) of
 the amournit CARRIER paid or otherwise incumed. This liability limitation wilt not apply,
, if the damage is caused, in whole or in part, by any willful or intentionaf act of
INDEPENDENT CONTRACTOR or its operators, or if the operator of the Equipment was
notquaﬁﬁedandlorappmvedbyCARRlERatﬂie{ime of the incident. :

(e} Miscallaneous. CARRIER will provide INDEPENDENT CONTRACTOR with a written
o emlanaﬁmandﬂamimﬁmdawdeducﬁmforcergowpmpeﬂydmgebefmsmh
deductions are made. INDEPENDENT CONTRAGTOR'S lisbility under
Two

16.  INDEPENDENT CONTRACTOR RELATIONSHIP: This Agrooment is intended by the parties to

acknowiedged that INDEPENDENT CONTRACTOR has the fight to determine the manner and
means of performing all work hereunder. INDEPENDENT CONTRACTOR has the right to decide
what work to perform under this Agreement, provided, however, that when work is accepted by
INDEPENDENT CONTRACTOR the work will be performed In accordance with the terms of this
v the requirements, if any, of CARRIER's customers, and of Applicable Law. Inno
event will any confracts or statements of CARRIER be deemed, construed or implied to contral,
direct, or nfringe on INDEPENDENT CONTRACTOR's right to control or actually contral the
manner and means of INDEPENDENT CONTRACTOR's performence ' of the services
contemplated in this Agreement. INDEPENDENT CONTRAGTOR further agrees to defend,
indemnify and hold CARRIER hammless from any claims, demands, suits, or adtions brought by
any operators, any union, the public, or state, provincial or federal ‘agencies, arising out of the
operation of the Equipment or the provision of operator services pursuant to this Agreement,

17. PASSENGERS: No passenger will be permittad to travel in the Equipment without prior written
authorization from CARRIER, Any pagsenger authorized by CARRIER must be a minimum of 18
years of age, and bath the passenger and INDEPENDENT CONT RACTOR nwst sign a waiver of
liability as provided in the Passenger Authorization Form to be provided by CARRIER, and
INDERPENDENT CONTRACTOR must obtain passenger accident insurance coverage as set forth
in. Appendix 8. -In no event will more than one authorized passenger be perrnitted at any one
time, - _ . _ : .

18.  SUBCONTRACTINGITRIPLEASING: INDEPENDENT = GONTRACTOR may tripease

Page 11 of 35
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19. '_ NAUT! RIZED USE OF Edumuem: i, during the term of this Agreament, moispenpenr

operator 1o another company, INDEPENDENT CONTRACTOR will include such time on all
operator logs submitted to CARRIER as required by Applicable Law. Fajlure to comply with those
requirements may rasult in the immediate termination of this Agreement by CARRIER. -
20. TRAILER UTILIZATION PROGRAH: INDEPENDENT CONTRACTOR may rent certain trailers
: - from CARRIER under the Trailer Utilization Program deseribed in Appendix D.

© 21, DUE DILIGENCE AND COOPERATION WITH CARRIER ON CLAIMS.

{(a) Cargo Claims, INDEPENDENT CONTRACTOR wamants that all cargo loaded on the
' Equipment will be defivered to the consignee with reasonable diligencs, spaed and care
and as may be required by the shipper or on the bill of lading. INOEPENDENT
GCONTRACTOR or its operators will immediately report any camgo excaptions, damages

{b} Accidents.  INDEPENDENT CONTRACTOR or its operator will notify CARRIER
immodiately of any property damage and any incident or accident involving any
pedestrian or occupant of any type of vehicle, whether or not the incident or accident
dppears to have resulted in personal injury and whether or not INDEPENDENT -
CONTRACTOR appears to ba at fault .

(©  Roadsi jons.  INDEPENDENT CONTRAGTOR or its aperator will notity
CARRIER in a timely fashion of any roadside inspection of the Equipment and the results
thereof, and INDEPENDENT CONTRACTOR will provide CARRIER with 8 copy of the
roadside inspection report received in connection with each such inspection

(@) Notice of Infractions, Cisims or Sufts. INDEPENDENT CONTRAGTOR. wil forward

LMM A
immecﬁatelytoCARR_lERwerydemand, notice, summons, ticket or other legal process
raceivad by INDEPENDENT CONTRACTOR that involves a charge, infraction, cleim, 8uit

(e)

created by this Agreement or the services performed by EPENDENT
CONTRACTOR.  INDEPENDENT CONTRACTOR wil, upon CARRIER'S request,
provide written reports or affidavits, attend hearings and trials and assist in sec
@vidence or obfaining the attendance of witnesses. INDEPENDENT CONTRACTOR will
provide CARRIER with any assistance as may be necessary for CARRIER of CARRIER's
reprasentatives or insurers to investigate, settfe or litigate any accident, claim or potential
claim by or against CARRIER. C ‘ . :

‘2. COD. SHIPMENTS: ' In handing Collect on' Delivery ("COD") shipments, INDEPENDENT
CONTRACTOR or its operators will perfore as indicated on the shipping order; call the .
* originating terminal to report the COD shipment; accept only & certified check, cashiers check or
United States or Canadian Postal manty order made payable to CARRIER for the shipment; and, .
l_‘emittoCARRIERnoIatermanme_nextbusinessdayaﬂe’rthedeﬂveryrdatemefullamocn
specified on the freight bilt including transportation and COD charges. In the event that
- INDEPENDENT CONTRACTOR accepts any other methad of payment, -INDEPENDENT
CONTRACTOR will bear- the risk of loss. In the event of non-defivery of such a shipment,
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INDEPENDENT CONTRACTOR or its operstors will sdvise CARRIER of such non-<livery no
-Amemﬂwnmmmaayfommﬂwdayofaﬂenpted,deﬁvewmowmm. ‘
23, EQuAL CONTRACTING AND EMPLOYMENT OPPORTUNITY: The

24 GOVERNING LAW. The laws of the orate of Florida shall govem the construction of this

25 ENTIRE AGREEMENT: This Agreament contains the oriire sgreement between CARRIER and

26. GENERAL, SEVERABILITY AND SAVINGS: Al doliar amounts specified in this Agreement sre
based on U.S. Dollars. The headings used in this Agreement have no substantive effect and are
used for convenionce, References to CONTRACTOR as "it* and “#ts" shall be raad as *helshe,™
"him/her," "himselffherself," and “hishers » raspectively, if- CONTRACTOR is 3 natural person
‘rather than g cofporation, limited liability Company, partnership, or other entity, If any sections,
part or parts of sections of mis.Agreement are deemed invalid for any reason whatsoever, the

27.  NONWAIVER: _The failure or refusal of either party to insist upon the etrict performance of any

28, NOTICES: Any notice required _oi".‘pennitted by this Agreement will be deerned conclusively {o

25.. COUNTERPARTS AND FACSIMILE ‘OR IMAGED EXECUTION, - This Agreement may be
executed in two or more counterparts, and each such counterpant shall be deemed to be an .

'FINAL: duly 4, 2004 -
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- 30 TERMINATION: The INDEPENDENT CONTRACTOR will at the time this Agresment is

communications equipment, tarps, and placards. Plates and permits mustberehmedtome _
Parmit Department in Jacksonville, Florida. If INDEPENDENT CONTRACTOR fails to retum
CARRIER's property or freight to CARRIER or remove all CARRIER identification from the
" Equipment and retum such identification (or a lstter certifying its removal) t9 CARRIER within
fifteon (15) days after termination of this Contract, CARRIER is authorized to withhold fina}
Settlement to INDEPENDENT CONTRACTOR until such identification is received by CARRIER,
and CARRIER may pursue al other remedies allowed by law or authorized in the Agresment
against INDEPENDENT CONTRACTOR. Such remadies include making deductions from any
remaining balance in INDEPENDENT CONTRACTOR's Escrow Fund for the replacemant value
of CARRIER's unreturned property and for other amounts INDEPENDENTY CONTRACTOR owes
CARRIER. i INDEPENDENT C \ CTOR fails to complete performance af all transportation
and other obligations under this Agreement, CARRIER. may, in addition to any other remedy
provided by iaw or under this Agreement, complete INDEPENDENT CONTRACTOR's obligations
and charge INDEPENDENT CONTRACTOR for any expenses associated with completing
INDEPENDENT CONTRACTOR's obligations, INDEPENDENT CONTRACTOR shall recqive no
Compensation for any shipment with raspect to which INDEPENDENT CONTRACTOR has faited
to complate afi required transportation and other services. In the event CARRIER instructs
INDEPENDEN CONTRACTOR not to complete performance of transportation or ather services
that INDEPENDENT CONTRACTOR is -willing and able to perform, CARRIER will pay

The parties have specifically mquested that lhié Agreement and &l documents attached herelo be drafted
in the English language only. ’

[INDEPENDENT CONTRAGTOR HEREBY AGREES TO THE TERMS OF THIS INDEPENDENT
ﬁugww;mon OPERATING AGREEMENT AS ACKNOWLEDGED &y ITS SIGNATURE ON PAGE 35
LOW. ' .

Page 14 of 35 .
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APPENDIX A
Compensation
Unless otherwise agreed 1o in wiiing batwesn the parties, CARRIER will pay INDEPENDENT
CONTRACTOR basad on the following: _
1. FPercentage of Adiusted Gruss Rovenue, Unless otherwise to in writing between
the parties, CARRIER shall pay INDEPENDENT CONTRACTOR as et forth below: — -
INDEPENDENT CONTRACTOR Furnishes Compensation:
: ___Tractor#: : ' ‘
Power Unit (Tractor) While Puliing Regular 67% of 98% of Adjusted Grogs
Trailer (Van, Flat, Extendible Fiat, Stepdeck, But Revenue (*AGR")
‘Not Platform or Refrigerated) Furmished by S
_CARRIER = : . '
Power Unit While Pulling Flatform Trailar 67% of 98% of AGR pius 8% of
Rented to Independent Contractor Undor 88% of AGR
Trailer Utilization Seg ndix D . -
Regular Trailer (Van, Fiat, Extendible Flat, Step |~ 8% of 98% of AGR in Addition to
Deck) (see NOTE below) _ - Compensation for Power Unit

. _ {if applicable)
Specislized Trajler {Double-Drop, Tri-Axe, | 9% of 98% of AGR in Addition to
Insulated Van wiHeater) in Addition to Powsr Compensation for Power Unit

: ‘ it ‘ '

Ui
Refrigerated Trailer in Addition to Power Unit 10% of 98% of AGR in Addition to-
- — Compensation for Power Unit
Heavy Haul Traller (4 or More Axles on Trailer) | 10% of 96% of AGR in Addition o

in Addition to Power Unit Compensation for Power Unit
Trailer oompensation will not be payable to INDEPERDENT CONTRACTOR ¥
INDEPENDENT CONTRACTOR is pulling a trailer provided by. CARRIER or

CARRIER’s customer for which o trafler rentaj charges ynder Apoendix D have been
Lcharged to INDEPENDENT CONTRACTOR by CARRIER. - : ,

any revenue received by CARRIER ag an insurance surcharge; éxcoss vaiue charge on high
value freight charge, a surcharge for additional security measures provided by CARRIER or an -
accessorial service charge not otherwise payabie to INDEPENDENT CONTRACTOR pursuantto
Paragraph 2 below; (d) all incentives, discounts or commissions given to CARRIER'S customers
.or other third parties; (e) amounts pajd or acctued for certain specialized trailers and excessive
trailer spotting situaﬁot:s;‘(f)anytbe'oroommission paid to a broker, f:'eigmforwarde; : i
party, including but not #mited to an aftiliated company of CARRIER; g) .8 payment pr
Somprised of the actual cost incurred by CARRIER fot thosq %hm&
Sustomer or a'third party payor friake “deddtion-from ‘CARRIER'S freighi’ aF e
- cast incurrad by CARRIER causing a reduction in revenue. Before caloulating its percantage of
Tevenue, INDEPENDENT CONTRACTOR should first deduct the amount set forth above for each
shipment to calcutate the applicable AGR. - ' o

Page 15 of 35
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billed to, and collacted from, CARRIER's customer pursuant to & tariff or contract -
between CARRIER and its Customer, : S A

INDEPENDENT CONTRAGTOR HEREBY AGREES T0 THE TERMS OF THis APPENDIX A
AS ACKNOWLEDGED BY ITS SIGNATURE ON Pacs 3 BELOW,] B

Paga160f35 N o
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APPENDIX A-1 |

[ DESCRIPTION ' % PAID

NEW YORK ARBITRARY :
PADDING CHARGE ’

PROTECTIVE SECURITY SERVICE
REPAIR - : '

- 1
REWEIGHING — X 7
' 3

SCALE TiCKET -

| SHOW CHARGE ,
SATELLITE MOTOR SURVEILLANCE 85
SORTING & § EGREGATION .1 100
FUEL SURCHARGE

TARP CHARGES 1100

TOLL CHARGES 100

UNLOADING _ . 100
| (MS8) MOTOR §URVEILLANCE ‘ 185
1. All accessorial servica charge revenue listed above is sdbjeet ta the provisions of Appendix A
2 Unless a higher porcentage o I8 set forth above, INDEPENDENT CONTRACTOR wit b
paid for the accessorial service charges fisted herein based on INDEPENDENT CONTRACTOR's
percentage of AGR as Specified in Paragraph 1 of Appendix A. ' ’

DNDEPENDENT CONTRACTOR HEREBY AGREES TO THE TERMS OF THIS APPENDIX A1 AS
ACKNOWLEDGED BY ITS SIGNATURE ON PAGE 35 BELOW]

‘Page 17 of 35 o,
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APPENDIX B
surance

it will be CARRIER's responsibility, pursuant to Applicable Law, to provide no less than the minimum

- legislated public iiability and property damage Insurance for the protection of the public pursuant to 49
U.S.C. § 13906 at aif imes while the Equipment is being operated on behalf of CARRIER. The parties
agree and understand that CARRIER's qualification as a self-insurer with the Federal Motor, Carvier
Safety Administration satisfies its insurance abligations under faderal law. CARRIER's possession of the

~ fequired insurance will in no way affect CARRIER's right of indemnification agsinst INDEPENDENT
CONTRACTOR as provided faor in this Agreement. : o

INDEPENDENT CONTRACTOR will maintain, at its sole cost and expenss, the following minihum
insurance coverages during the term of this Agraement: ' , o

1t Unfaden Liability. INDEPENDENT CONTRACTOR will pracura, carry and maintain public liability
o andpmpeﬂydamagehsmnoew%aninswerwiﬂwankm Best Company rating of at least B+,
which will provide primary coverage to INDEPENDENT CONTRACTOR whenever the Equipment
is not transporting freight on behalf of CARRIER, which coverage will be in a combined single’
limit of not less than One Million Dollars {$1,000,000.00) for any one occuirenca {the "Non-
Trucking Use - Broad Form Unladen Policy). The Non-Trucking Use - Broad Form Uniaden -
Policy will name CARRIER and its sffiliates as additional insureds, and will provide (1) for first
doflar covernge with no deductibles; (2) for poliution lability coverage to apply to the clean-up,
restoration of damage caused by a release or discharge of 8 pollutant; (3) for punitive damage
coverage up fo the policy limits with respect to the possible vicarious fiability of CARRIER; (4) for
waiver of the insurer's subrogation rights against each additional insured; (5) will apply whenever
the Equipment is either "babtsiling™ or “deadheading™; and (6) will be primary with respect to all
ingureds. For purposes of sich insurance, "bobteiling” means the Equipment is being operated
without a trailer aftached and “deadheading” means the Equipment is being operated with an
attached trailer which does not contsin or canry any cargo. INDEPENDENT CONTRACTOR
expressly  acknowledges that it will be solely responsible for, and will indemnify and hold
CARRIER harmless against, any Joss in excess of INDEPENDENT CONTRACTOR'S policy
limits. Such policy of insurance coverage wil provide for thirty (30) days prior natice to CARRIER
‘of cancellation or material change In the event that INDEPENDENT CONTRACTOR fails to
provide ' CARRIER with proof of insurance coverage required under this A
INDEPENDENT CONTRACTOR - autharizes CARRIER to deduct from INDEPENDENT
CONTRACTOR's compensation the amount set forth belaw per power unit per week for the Non-
Trucking Use - Broad Form Unladen Policy required by this provision: Fifth wheel vehicles -
$18.99 per week; straight trucks, panel vans, pick-ups and automobiles - $11.99 per week
INDEPENDENT CONTRACTOR may, in aceordance with pdlicy tenms, cancel the certificate of
insurance for Nan-Trucking Use - Broad Form Unladen Policy provided by CARRIER at any time
as .INDEPENDENT CONTRACTOR elects by wiitten notice to CARRIER or the appropriste
insurance agent, provided, however, that such cancellation does not sffect INDEPENDENT
- CONTRACTOR's obligations and undertekings  under this Agreement, . INDEPENDENT
CONTRACTOR understands that Non-Trucking Use - Broad Form Unladen Policy provided by
CARRIER does not apply to injury or damage to INDEPENDENT CONTRACTOR, or jts workers, -
- nor fo collision or comprehensive coverage fo the Equipment, and it is further understood that if
INDEPENDENT CONTRACTOR dasires to have such coverage, it will have the duty to obtain
and pay forit. : .

2 Eguipment Damage. Itis INDEPENDENT CONTRACTOR's responsibility to procure, carry and
mairtain any fire, theft or colfision insurance that INDEPENDENT CONTRAGTOR may desire for
the Equipment. CARRIER will not be kiable for any loss of or any damage to the Equipment, ang
INDEPENDENT CONTRACTOR expressly waives all claims it may have in the future against .
CARRIER for such loss or damage to the Equipment. INDEPENDENT CONTRACTOR may, at
lts sole discretion, slect fo purchase collision insurance through CARRIER. ) '

3. Worker's ion or Occupational Accid Jav Prior to commencing operations

© under this Agreer INDEPENDENT CONTRACTOR will provide a certificate of insurance,
-acceptable to CARRIER, showing that INDEPENDENT CONTRACTOR has procured worker's
Page 18 0f 35 o
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: muramefrmnmmswverMmAMBestCompanymﬁngofaueast&mm _
amount not less than the statutory limits required in INDEPENDENT CONTRACTOR's state of -
domicile, including employer’s liability insurance in an amount not less than One Hundred
Thousand Dollars ($100,000.00). INDEPENDENT CONTRACTOR will provide CARRIER with a
certificate of insurance, acceptable to CARRIER, showing that written notice of cancellation or
modification of the palicy will be given to CARRIER. at least thirty (30) days prior to such
cancellation or modification. INDEPENDENT CONTRACTOR is required to maintain statutory
workers' compensation insurance coverage for all of its drivers, including itself, that reside or are
domiciled in the States of North Carolina, Nevada, New Jersey or New York. in all other states,
however, if INDEPENDENT CONTRACTOR has no diivers other than himself or if

. INDEPENDENT CONTRACTOR meets the domiiciliary and fieet size criteria set forth in Schedule
0, attached hereto and incorporated herein, then, in fieu of the required worker's componsation
coverage, INDEPENDENT CONTRACTOR may obtain a occupational accident msuanoe policy
acceptable to CARRIER that provides, st a minimurm, the following:

(a) Coverage for substantially all claims which are considered compensable under applicable
state or provincial workers' cormpensation laws even though the claimant under the
coverage may be an independent contractor and maynottyp!caﬂybe enhﬂed to worker's

compensation beneﬁts,
{b) A minimum policy limit of $500,000.00 aggregate per occupational accident,

{©) $400. 00 per week cccupational accident dmabslny bensfits (if the INDEPENDENT
CONTRACTOR's woekly gross compensation exoeeds $1 ,800) with a maximum seven
day waiting period; .

(@ A minimum policy imit of $50,000.00 lump sum accidental death benefits;
() Aminimum 24 month temporary totsl disabiity benefi; o

® Ftstdonarooapanomlmediealmvemgewmhmdeducﬁblemdanummmnoﬂm
v weeks of medical coverage;

- (g) metmiﬁmﬁondCARRERﬁommlponcybmeﬁtsﬂwdalmaMnmyhavemoavedm

an accupational accident covered under such coverage but did not receive because

dmmwm«swmmmmmmammwmmn
occupational accident coverage; and :

(h) Cerhﬁcaﬁmstmmgmatwnummhoaofcuneuaﬁmamdﬁcaﬁmofﬂwplmmlbe
gwenchRRlERatleasmity(SO)dayspmrtomdxmedlahonmnwdiGcahm

-4 QM,MM_Q_L lnﬁeuofobﬁ&mgtheraqumdmkers’mpemaﬁan
_ occupational accident insurance coverage specified in Paragraph 3 above, INDEPENDENT
4CONTRACTOR.rfer|g|bleunder3dndueOofhsAppendst may participale iri & "Contractor
Protection Plan”™ offered through an Insurer approved by CARRIER. Inthe everit INDEPENDENT
CONTRACTOR elects to obtain coverage through the Contractor Protection Plan or in the event
INDEPENDENT CONTRACTOR fails t0 acquire and maintein the workers’ comperisation or
occupational insurance coverage set forth above, then CARRIER will be enfitied o sither deduct
from setiements due INDEPENDENT CONTRACTOR the following in accordance with the terms
of the Contractar Protection Plan, if eligible under Schedule O, commencing the affective date of
this Agreement or deduct Insurance cost for the Workers’ cqnwwahmhahatylrmmas
referenced in and autharizad by Appendix B-WC: -

- Plant (Covaagedmowaggregmeperocu:paﬁaulaoddm
A szsmpawaekperopaatorforﬁmtwhee(vemdw.
B. &prarmekperopetabrfors&ammm

C. $15Mpermekperopemlorforpmelvans,pmspsmdmbtbs

Paoe190f35 ‘
_ mw_.uw 2004 .
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D $16.60 per weok for the second driver of a team operation; prov;ded. hmvevér,

-partnership (CARRIER reserves the right to require sufficient proof of marriage or

partnership from INDEPENDENT CONTRACTOR). A

Plan Il -ORTIONAL- (Coverage of $1,000,000 aggregats per occupational accident).

A.|  $30.00 per week per aperator (available for fifth wheel vehides only).

B.j- $t8.00 per week for the second driver of ateam operation; pravided, however,
‘partnership (CARRIER reserves the right to requirs sufficient proof of marriage or
partnership from INDEPENDENT CONTRACTOR). ,

Plan Il -OPTIONAL- (Coverage of $2,000,000 sggregete per occupational accident with a
maximum df $500 per week occupational accident disabilly benefits).

A $34.00 par week per operator (available for fifth wheel vehicies anly).

B. $20.40 par week for the second driver of & team operation; pravided, howsver,
that this discounted cost will onty apply to fifth whee! vehicles and only in those
operations where the team is composed of husband and wife or a logal
partnership (CARRIER reserves the right to require sufficient proof of marriage or
partnership from INDEPENDENT CONTRACTOR). , '

(a) Thd parties recognize and agree that the Contractor Protection Pian is not stabtory
worh:_arr;Acompansaﬂon and employers liability coverage, and even when INDEPENDENT
CO CTOR is provided coverage under such plan, INDEPENDENT CONTRACTOR
will istill be responsible for any workers' compensation and employers liability insurance
; that may be required by applicable law, - o

(b)  Wolkers' compensation coverage ot applicable in Ohio, West Virginia, Washingtor,
wﬁgﬁﬁg and North Dakota,
i _

(e} INDEPENDENT CONTRACTOR recognizes and agrees thet CARRIER is not in the business of
- DEPENDENT

coveraga to passanger that is authorized by CARRIER (the “Passenger Accident Coverage®).
The Passenber Accident Coverage must provide, at a minimum, for (1) coversge uwp to
$100,000.00 for accidenta desth and dismemberment 1o the Ppassenger, (2) coverage of up to
$100,000.00 {for medical costs associated with an injury incurred by the passenger, (3) for o
' unt no greater than $50.00 per claim, (4) waiver of the insurer's subrogation rights

6. Ofher lnsurance. In addition o the insurarice coverages required under this Agreement it is
‘ solaly INDEPENDEN'I' CONTRACTOR's responsibility to procure, carry -and maintain any
S ' Page 20 of 35 o ' o _

o FINAL: July 1, 2004
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additional inewance coverage thet INDEPENDENT CONTRACTOR may desire for the
‘Equipment or its drive , including but not limited to, no fault, uninsured andfor under insured
motorist coverage, commercisl lizbility and heaith insurance. S

7. Tems of CARRIER Fagiltated Insurance, In the event thet INDEPENDENT CONTRAGTOR
: obtains insurance coverage #wough CARRIER pursuant to this Appendix B, CARRIER o the
: instrancg' underwriter will provide INDEPENDENT CONTRACTOR with a cartificate of insurance

will advise INDEPENDENT CONTRACTOR of such change in insurance cost in writing and
INDEPENDENT_ CONTRACTOR's faiiure to object or terminate the Coverage being provided
through CARRIER in writing to CARRIER will constitute an aexpress consent and authorization to

CARRIER to deduct and charge back to INDEPENDENT CONTRACTOR the revised amounit.
h,0 0 or Othe | :

A28, : iges In Co b A =R+t adiitate Brages,
‘ j( “any insuwrance coverages for INDEPENDENT CONTRACTOR pursuant to Section 7 of this
.. Appendix and the cost to INDEPENDENT CONTRACTOR for, or other details of, the coverage
changes from the information fisted in this Appendix, INDEPENDENT CONTRACTOR will be so
notified ~ in advance if reasonably possible — by fax, sateliite or other wireless transmission, or
other writien natice. In any event, INDEPEND!iN‘r CONTRACTOR shall not be subject to any -

Qonetitute INDEPENDENT CONTRACTOR's express consent and authoriztion o
CARRIER. to implement the change and -modify a&ccordingly the deductions from
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:éb‘le‘inparagiaph%)ommgreement CARt peovid
. Pa h f the ARRIER shal provide
icnguNgaR:-.gTOR unotfh 48 revised Certificate of Insurance mﬂewnw thange (SngDmmﬁEPENDENT
I _afname_ uwinm,m'poﬁeynwrber.&pe-eﬁactlvadatesofﬂnpoﬁ ' mmwteto

and types oovemge.thecosttQCON'l:RACTORforeamtypedeovemge mgyt}t:‘zeduaﬁbse

thereaﬂérpursuantto Paragraph 1 of the Agreement i . .
. ! " althou,
shall remain subject to the change until the effective da(te W%%Nﬁmsmr term icol .'“'T)RACTOR

nNDEPéNDENT CONTRACTOR HEREBY AGREE: : &
\ _ Y AGRE RMS :
- ACKNOWLEDGED BY ITS SIGNATURE ON PAGE 36 BELovey =S OF THIS APPENDIX B AS

_‘_Pag'ozz'_ofas :
o ‘ - FINAL: July 1, 2004
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APPENDIX B-WC
WORKERS’ COMPENSATION LIABILITY INSURANCE

___ WHEREAS Stale National Insurance Company (nsurer”) has. issuod g Worlters' Compensation
;nmmmmmmmmmsmmmwwwwmmw

2 wor MHEREAS the Ganiractor has applied through the Insuranse Office of America tnc. envollment forn
for a warkers’ compensation policy issued by Insurer; and -

-nmmwmmmmmm'mmmmm.mmmmmmmm

. Contractor, the effactive dato ofpolides,ﬂwarrmnts'andtypeofcoverag& The cost to Contrastor for the
o hsumrmshaﬂbehatpmvidedmﬂmceﬂﬁcateandassetfmﬁmemm
e} 5 FURTHER AGREED that the Carrier is hersby airthorized to deduct from Contractor's weekly
,setﬂementanammmdeemedbylmwer.formesmteof . [state jurisdiction applicable to

- Contractor's businesg] to be an accurate charge as determined by Contractor's complotad and signed

obligations and undertakings in the Haulage Agreement with Carrier. In any evert, Condractor's from
insurer shajl be deamed automatically cancelled as soon as aliowed under applicable law upon tarmination of
the Han.dage_Agraement v

Weekiy Rates

Insurance Company. Omhdoradmomdgsandagrmmemwfom below are subject to change based on
changes in underwriting criterila, underwriting risk factors uniqué to Condracior, reinsurance changes and/or general
insurance market fluctuations. Contractor also autharizes a one time set up fee of $240 per Contractor,
§" Whee| 5" Whee] _
State 2004 Ownar/O State 2004 t/‘Operator .
- er r O Partner
"AK 103.78 NH 114.78
AL -81.97 NJ 7041 . : 2327
AR 60.09. NM 5622 : A
AZ 50.82 NV 78.44 2327 .
CA 20238 NY 7643 2327
Co 102.05 OH . monopolistic . '
- Cr 76,78 OK 9877
DC 195,20 OR 81862
-DE 133.27 PA . 8983
- FL 137.15 Ri 93.25
GA 5310 8C 7248
“HI 89566 SD 4334 .
A 5767 TN 5990
D 6231 X 11035 -
N 891.73 ur 4528

Page230f35 | 3
- | FINAL: July 1, 2004
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S“Wh_ofe;l : ' »g!ﬂlm' ggll N

. ' 03,"8”0‘” artnar ' State 2004 Owner/Operator
:?s 39.74 VA 5199 - |
K VT 8190
LA o886 vVglA‘ monopoliatic
MA 5213 woomas
MD 4282 . W monopolistic
ME 130.43 monopoalistic
M o578 ‘

MN 9578
MO 12136
MS 9879
MT 12558
P
_ monopolistic : o
NE 4825 -

INDEPENDENT CONTRAGTOR HEREBY AGREES TOT! ' | |
HE TERMS OF APPENDIX B-Wo
:ACKNOWLEDGEDBYH'S SIGNATURE ON PAGE 36 BELOW.,] © Tnts tE .B AS

" Page 24 of 35
o Final: July 1, 2004
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Schedule O
of .
APPENDIX B
{For Use by Certain Owner-Operators)'

1. INDEPENDENT CONTRAGTORS using drivers (“Fleet BCOS") that meet the Fleet BCO criteria
~ Set forth belowmay elect to fulfill this Agreement’s lnsumme requirements as set forth in

2. Fleet BCO criteria for minimum occupational accident insurance coverage,
A Definitions.

i Domicile (Domiciliary) — the state(s) in which a Flset BCO's business oporations
are principally localized.

i, Fleet Size — the number of workars engaged by a Fleel BCO (Yypicaily drivers) to
perform services on behalf of BCO's independent business operstions covered
under this Agreement. '

3. Domicile and Fieet Size Gritsria. The following state-specific fleet sizo (and designatad

: administrative) criteria entite Fleet BCOs domiciled in the applicable stete to satisfy this -
AgmemenfshsdmmawvmgemqmerMsetmmPamehMandAppmdixﬂ.aby
obtaining approprate occupational accident insurance caverage:
A Fleets of any gize:

. Texas (with fiing of state-specified *Agresment to
Require Owner-Operator to Act ag Employer” form)-

B. Fleet Siza of less than 5

Arizona (with filing of state-specified workars’ compensation rejection form)
California (with filing of appropriate forms to obtain motor carrier authorization)
Delaware = - A '
lowa '
. Kentucky (with filing of state-specified workers' compensation rejection form)
Maine : Co
- Missouri
Tennessee
Wyorning ‘
-C. Fleet Size of iess than 4

2 P00 s 000 0

. New Meaxico v
Pagé 25 of 35 :
‘ Final: July 1, 2004
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set forth below in kems 1-12 or in Separate written agreement attached 1o, or whose terms are spacified
In, an addendum to this Agreement. INDEPENDENT CONTRACTOR hereby authorizes CARRIER to
deduct from any setfiomant compensation, Escrow Fund, or other sums owed by -CARRIER fo -
INDEPENDENT CONTRACTOR the cost associated with the purchase and/or lease offering selected by
INDEPENDENT CONTRACTOR fisted in the table and text below or in g subsequent signed
fequest/addendum or separate written agreement attached to an addendum, :

OFFERING GOST TO INDEPENDENT CONTRAGTOR
1. PrePass Transponder $0.90 for each "pass through® up to maximum of
: { $2.70 per day (See Para. 1 below) '

12 LCAPP Tire Purchase Variable, plus 36 per tire. if IC elects to have
. CARRIER finance purchass, the cost to IC shall
be thase as set forth in a Promissory Nots
_signed by IC (see Par, 2 balow)

3. - Qualcomm Sateiiite A minimum of $65 per month for messaging
Communications charges (soe Para. 3 below regarding
Equipment ‘messaging overage Charges). ¥ IC elects to

have CARRIER finance the cost of purchase of
Qualcomm aquipment, the cost fp IC shall be
1hose as set forth In a Qualcomm Promissory

Note sij IC. (See Para. 3 balow

4. (a) Prepaid Next Day (a) "Fiat $100 for 10 prepaid mailings (plus
Domestic Delivery Servica full amourt bitled to CARRIER by any alternative
delivery service used by IC and $15 hmd?ng fee
() Prepaid Next Day and $12.50 Saturday Delivery Surcharpe (if
_Canada to U.S. Delivery applicable), see Parg, 4 below). .

Service (b} Fiat$100fors prepaid mailings (plus full

, emount billed to CARRIER for any alterndtive
delivery service usad by IC and $15 handting fee
_ and $12.50 Saturday Delivery Surcharge o
: : applicable), see Para. 4 below). v
5, Trip Pak Express Defivery | 84 per week (Sea Para s below)

8. Landstar Commuricalion | $3.69 per week por rudk (863 Para. 6 botow)
Network T

|77 Electronic Docament 82 por reight o (olus additonal $050SigHT5il
Exchange (Truck Stop admin. fee if specified cover shaet not ysed, ses
i ' Pata, 7 below). L » .
8. IRP Bsse Piata $1,650 per tractor per year (or proportionately

. (for 80,000 b. registration) | less for pertial-year plate), (subject to pro rata
. , : b;l‘efund under certain ciroumstances - see Para, 8
9, Trailer/Kingpin Lock (8) $22.50 per week for 4 waeks {plus shipping
; — charges —see Para. S below) -

Page 26 of35 R .
S . Finst; July 1, 2004
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10, Landstar Card Varigble {sec Para. 10 below)

1. Permits __| 5340 per irachor per year (8ee Para. 17 boiow]
12. Misc. Equipment Purchase | Variabie {see Para. 12 below)

‘See further defalls in Paragraphs 112 below. The charges isted frorein may compries a payment

by CARRIER, to an outside vendar andlor a charge or an administrative fee (which terme a8 used

be changing, INDEPENDENT CONTRACTOR will be notifled by CARRIER of the change In the

1. Terms and Conditions of PrePass Trans Use. If INDEPENDENT CONTRAGTOR elects to
use a PrePass Transponder provided by CARRIER, then each such device will be provided to
R \DCPENDENT CONTRACTOR et o charge. INDEPENDENT CONTRAGTOR wil of 1 cois

agrees that a charge for each successful weigh-station “pess through” use of the fransponder wil
be deducted from INDEPENDENT CONTRACTOR's settiement compensation, Escrow Fund, or
'other sums owed by CARRIER to INDEPENDENT CONTRACTOR at the rate of $0.90, with a
maximum charge of $2.70 per day. These costs are comprised of a monthly flet fee assessed by
PrePass to CARRIER as well as CARRIER's administrative fee for ils time and expense for

~ operating the PrePass Transponder Program. Upon termingtion - of this Agreement,
INDEPENDENT CONTRACTOR agreas to return each PrePass Transponder to CARRIER. In
the event the PrePass Transponder is not returned within thirty (30) days from the date of
termination, CARRIER shall be authorized to deduct up to $100 for each unretumed _ A
which may comprise the actus! cost of the transponder and/or any penally assessed to CARRIER
by PrePass, from any settlement compensation, Escrow Fund or any other sums owed by
CARRIER to INDEPENDENT CONTRACTOR. ' )

~Settlement compensation. In the event this memistenninatedpriorlofuu'pamemforany '
tire purchase requested by INDEPENDENT CONTRACTOR, INDEPENDENT CONTRACTOR
hereby agrees to either repay CARRIER the remaining amounts owed or CARRIER Is hereby
authorized to deduct the amount owed from INDEPENDENT CONTRACTOR's Escrow Fund or
final settiement compensation. a ' - ,
' Page 27 of 35 o
T Finel: July 1, 2004
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3. Mmmg@mmm I, during the term of this Agreement, -
B INDEPENDENT CONTRACTOR elects to purchase a Qualcomm devico through the Qualcomm
_Purchase ngmlﬁ' éa‘;";d to hNa_l\_fectt(;e costs nggucled from INDE;’ENDENT CONTRACTOR's
compensation, - INDEPENDENT CONTRAC may do so completing a Qualcomm
Authorization for Deduction form. The cost for aach Qualcomm device will b:h:sgtisdosed inthe
Authorization for Deduction Form, and includes Integrated Mobile Communications Terminal,
Panic Button and Remote Wailing Light When finanting s requested by INDEPENDENT
CONTRACTOR, the total amount of loan principal and interest, as well as the periodit joan
payment amount to be deducted weokly from INDEPENDENT CONTRACTOR's Weoldy
Setilement Statements, will be set forth in the promissory note, Authorization for Deduction Form
or other written authorization signed by INDEPENDENT CONTRACTOR at tha time of purchase,
.ln.admﬁmtomeﬁmmdMMMQMMmmﬁ. the amount of $85 per month will be
deducted from INDEPENDENT CONTRACTOR's compensation for the messaging charges.
CONTRACTOR shall also be fiable for assessed message overages of $0.0003 per
character/$0.02 per massage when more than 60,000 character/750 messages are usad by
INDEPENDENT CONTRACTOR in any month. In the event this Agresment is forminated prior o
full payment for any Qualcomm unit requested by INDEPENDENT CONTRACTOR,

next-day-delivery shipment envelopes for a fiat $100, which includes the nexi-day carrier's
charges to CARRIER and CARRIER’s fes for administrating the program and: shipping the
prepaid envelopes to INDEPENDENT CONTRACTOR. in addition, there Is a $12.50 :
for each shipment designated as g Saturday delivery. If INDEPENDENT CONTRACTOR slocts
to purchase this service through CARRIER, INDEPENDENT CONTRACTOR hereby authorizes
CARRIER to deduct these charges from INDEPENDENT CONTRACTOR's compensation.
INDEPENDENT CONTRACTOR may continue to use UPS, FedExp, Airborne, Express or any
other express mailing sesvice to send correspondence to CARRIER. Howaver, in the event such
correspondence is sent to CARRIER on a *bill recipient” basis, CARRIER is heraby authorized 1o
deduct from INDEPENDENT CONTRACTOR's compensation the actual fate charged to
CARRIER by the delivery service, plus a $15 handiing fes. No handiing fes, howaver, will be
assessed for any next-day delivery sent through the above authorized prepaid delivery service
program. :

11> d ftions of Trip P Deli Services, If, during the term of this
Agreement, INDEPENDENT CONTRACTOR elects to utilize CARRIER’s account with Trip Pak
Express fo send correspondence to CARRIER's corporate or affiliated offices on an expedited
basis INDEPENDENT CONTRACTOR may purchase the service for $4 per wosk for unfimited
deliveries made to CARRIER's facilities. if INDEPENDENT CONTRACTOR elécts to purchase

this service through CARRIER, INDEPENDENT CONTRACTOR hereby authorizes CARRIER 1o
deduct ﬁ'_iis charge from INDEPENDENT CONTRACTOR's compensation, : :

availability in INDEPENDENT CONTRACTOR's operating area and breaking safety and securlty

Information. INDEPENDENT CONTRACTOR may- alse leam of load availability and other

information by accessing CARRIER's website or by telephoning CARRIER or its agents. The

charge is $363 per tnuck per week (this amount does not include INDEPENDENT

: ‘ : Page 28 of 35 ’ E .
o Finad: July 1, 2004
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CONTRACTOR's wireless mobile service-provider phone charges), which amount will be
deducted from INDEPENDENT CONT RACTOR's compensation unless INOEPENDENT
CONTRACTOR elacts not to participate in the Communication Network. INDEPENDENT
CONTRACTOR decides not to participate in the Landstar Communication Network,
INDEPENDENT CONTRACTOR may elect to ba removed from the system at any time and thus
avoid the $3.69 weekly charge by contacting BCO Services at 800-872-9541. .

of nic changa

INDEPENDENT CONTRACTOR elects to participate in this program, CARRIER is hereby
- authorized to deduct from INDEPENDENT CONTRACTOR's compensation $2 per freight bilf for
CARRIER’s administrative fee in addition to the cost incured by CARRIER with various third
party providers, When sending documents to CARRIER electronically, INDEPENDENT
CONTRACTOR must use the CARRIER-provided SCAC Bar Coded Cover Sheet if
INDEPENDENT CONTRACTOR fails to use the appropriste cover sheet, CARRIER is hereby
authorized to deduct from INDEPENDENT CONTRACTOR's  compensation an additional
administrative fee of $0.50 per freight bill. In the event INDEPENDENT CONTRACTOR slects to
send trip documentation to CARRIER electronically under this program, CARRIER will make gl
reasonable efforts to process such electronic documentation within two (2) days after recsipt of

8. Terms Conditions of IRP Base Plate. if, during the tarm of this Agreaement, INDEPENDENT
CONTRACTOR elects to obtain a valid base plate under the Intemational Registration Plan
("IRP") through CARRIER, CARRIER will obtain such plate in CARRIER’s name for use by
INDEPENDENT CONTRACTOR. The charge for each base plats purchased through CARRIER
will be $1,650 per year (or proportionately less for a partial-yesr plate as calculated by -
CARRIER's cost tabulation schedule which is available upon INDEPENDENT CONTRACTOR's
requist), and the actuel wire fee chargad. : plate
costs may be more than $1,850 per year if the Equipment must be licensed in excess of 80,000
‘pounds.  The cost of a base plate for heavy equipment is avallable from' CARRIER upon
INDEPENDENT CONTRACTOR'S request. The charge-comprises both GARRIER's payments to
- the relevant IRP jurisdictions and an administrative fee to CARRIER for its costs in applying for -
and obtaining the plate. f INDEPENDENT CONTRACTOR elects ta use this sarvice, CARRIER
is hereby authorized to deduct the charge from INDEPENDENT CONTRACTOR's compensation
in-eighteen (18) equal waskly installmients.  If CGARRIER receives a refund or credit for a state
- base plate registered in the name of CARRIER upon its retumn by INDEPENDENT
CONTRACTOR 'at termination, or ¥ such base plate i3 authorized by ANDEPENDENT
CONTRACTOR to bg resold by CARRIER to ancther contractor, CARRIER will refund to
INDEPENDENT CONTRACTOR & pio-rata share (based on CARRIER's cost tabulation
schedule) of the amount received by CARRIER less a transfer fee of $275 per plate. The transfer
fee comprises the administative transfer fee charged by Winois (the IRP base state), ‘the
additional transfer fees assessed by centain other states participating in IRP, and -an
administrative fee to CARRIER. INDEPENDENT CONTRAGTOR shall not be entitied to
. reimbursement for an unused portion of a base plate, unless CARRIER is able to reuse or
actually resells the plate to another independent contraclor. A transfer fee of $275 per plate will

- 8ssessed if INDEPENDENT CONTRACTOR repiaces the Equipment during the term of the plate
year o : : A , '

' Page 29 of 35 _ - o
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required to have a trafler look if it hauls exclusively non-anclosed trailers. K, during the term of
this Agresment, INDEPENDENT CONTRACTOR elects to purchase the "Werd ook o “Ablay
Enforcer” trailer and kingpin locks through CARRIER, CARRIER is hereby authorized to deduct
from INDEPENDENT CONTRACTOR's compensation. $22.50 per week plus shipping charges

the event INDEPENDENT CONTRACTOR lases the key o either lock, a replacement hay e b

Temms and Conditions of Lapdstar Card. Upon exscution of this Agreement, CARRIER will
provide INDEPENDENT CONTRACTOR with a Landstar Card fo be used.for the purchase of fuel
at locations designated by CARRIER across the United States and Canada. The parties agree
that INDEPENDENT CONTRACTOR is not obligated to usa the Landstar Card pravided hy
CARRIER or to purchase fuel at any particuler location, INDEPENDENT CONTRACTOR will be
entitied to all discounted fuel prices that may be offered by the vendor at the fuel pump,
Otherwise, CARRIER shall retain any rebates or discounts received from these vendors
participating in the Landstar Card program where such rebates or discounts cannot be attributad
to fuel purchases made specifically by INDEPENDENT CONTRACTOR (e.0. where the rebate is
not tnick-epedific).  INDEPENDENT CONTRACTOR is not required to_submit its original fuel
receipts. when using the Landstar Card: however, INDEPENDENT CONTRACTOR must still
record the fuel purchase on its fus) envelope. If INDEPENDENT CONTRACTOR elecls to have

settlement payment made in connaction with a fus! purchase, CARRIER is hereby authorized to
deduct the following transactional charges from INDEPENDENT CONTRACTQR'S compansation. -

Landstar Card Transaction Charge to INDEPENDENT CONTRACTOR®
Each card load of a pre-trip setflement . | _ $1.75
'Each card load of a-net settlement compensation | . $1.75
Each additional card load other than protrip] o $f0
| settlement, settlement payment, or loan ‘ .
Each card load of a loan - | $35 (includes a $25 loan-processing fes to
' __CARRIER) :

“All charges listed comprise both a'tmnsaction foe to financlal services provider Comdata

and an administrative fes andfor profit to CARRIER for Its time and expense.

‘Page 30 af 35 ' L
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CONTRACTOR s required to

11- .- .
, to legally provide services to

. ative expenses in reporting
'S IFTA Fuel Tax Permit on behalf of

the event INDEPENDENT CONTRACTOR requests that the permits be transferred to
feplacement Equipment. In the event INDEPENDENT CONTRACTOR elects to maintain its own
IFTA Fuel Tax Permit and to calculate, report and pay all quarterly fuat taxes for the operation of
the Equrpmem, INDEPEQDENT CONTRACTOR's cost for the remaining permits wilt be $200 per

CONTRACTOR's tion pursuant fo b) of the Agreement. Upon such
election by INDEPENDENT CONTRACTOR, INDEPENDENT CONTRACTOR shall be solely
responsible for calculating. re ‘gmdpayinga!!beltaxesawsdformeoperahmofme

INDEPENDENT CONTRACTOR shall be liable to CARRIER for all expenses incurred by
GARRIER due to INDEPENDENT CONTRACTOR's failure to retum all such permits.

INDEPENDENT
CONTRACTOR'S Initials

12

such equipment by ‘Contacting . CARRIER (or through CARRIER's “web  site at

Wwaw iandsiaronling.com) and completing a purchase request form. The total amount of the

purchase, which includes a two percerit (2%) administrative fee to CARRIER, will be deducted

from INDEPENDENT CONTRACTOR's setlement compensation. 'In the eévent INDEPENDENT
: Page 31 of 35 :
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CONTRACTOR chooses, at ts sole discretion. to finance the purchase of such squibmen

fhrough CARRIER, CARRIER is harsby authorized 10 deduct the amount 1o be e,

: therean, s sat forth in a Promissory Note, from INDEPENDENT CONTRACTOR's

equetﬂermn_ npensation. In the event this Agreement is terminaited prior to full payment for any -

ea. :pnmaﬁri:_t‘i pngrm@es, INDEPergEF% gé)?lTRACT OR hereby agrees ta either repay CARRIER
remaining amounts owed ;] authort n

INDEPENDENT CONTRAGTOR's Escrow Funmy setiment g:nd\"ctpensahme':nmm owed from

[INDEPENDENT CONTRACTOR HEREBY AGREES TO
ACKNOWLEDGED BY ITS SIGNATURE ON PAGE 35 aé’uo‘}’fﬁ TERMS OF THIS APPENDIX € A3

~Page320f3s
' Finat: July 1, 2004
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CONTRACTOR. INDEPENDENT NTRACTOR's level of compensation will, as sst forth in
vary depending or] which calegory of freller it uses, ¥ INDEPENDENT

- CONTRACTOR elects to rent one of the following types of trailers from CARRIER, CARRIER will
- deduct from INDEPENDENT GO\ IRACTOR's seitlement the following amount for each week a

trailer provided by CARRIER fs used by or in the possession of INDEPENDENT CONTRAGTOR

or its workers; :
Tvpe of Trailer i Trailor Rent
Flatbed . $155.00/er weok
Step Deck ¢+ $170.00/per week
Extendible . $185/per week
Double Drop : $260/per waek
2. Trailer Mai ce: CARRIER will be responsible for all maintenance, including tires and

repairs, needed 1o insure safe and efficient operation of any trailer rented to INDEPENDENT
CONTRACTOR by CARRIER. A¢ a condition of using CARRIER's trafler, INDEPENDENT
CONTRACTOR agrees to follow CARRIER's attached Traller Policies and Procedures, including
‘Provenialiva Maintenance Schedules. ¥ the Policies and - Procedures are revised,
INDEPENDENT CONTRACTOR will be so notified by. satellitafwireloss vansmission, fax,
avemight delivery, or ather written riotice. In any event, except in rare matters of safety urgency
as determined by CARRIER, INDEPENDENT CONTRACTOR shall not be subject to any such
revision until thirty (30) days after such notice or such later fime as is set farth in the notice,
INDEPENDENT CONTRACTOR's fallure, by the end of 30 days after such notice, to notity
CARRIER of any objection to the fevision shall constitute INDEPENDENT CONTRACTOR's

CONTRACTOR and CARRIER retaih the right to terminate this Agreement at any time (although

INDEPENDENT CONTRACTOR shdll remain subject to the revision untif the effective date and
time of hismer termination). i

3. Use of Trajlsr INDEPENDENT céNTRAcTOR agrees fo use GARRIER's trallers only as

 Specifically authorized by CARRIER.! In the event INDEPENDENT CONTRACTOR or its workers

usas a CARRIER trailer without C. ER’s authorization, INDEPENDENT CONTRACTOR wilf

pay to CARRIER all damages incurrdd by CARRIER for such unattharized use, including but not

{fimited to, up to $0.80 per milc to reposition the trailer to its base facility. it is further agresd by the

parties that in the event INDEPENDENT CONTRACTOR or its workers will change or substitute

any parls or accessories of a trailer fented from CARRIER, including, but not limited 1o, the tires

CONTRACTOR will pay CARRIER & sum not to exceed the actual cash value, as calculated by
CARRIER, for each such unauthorized change or substitution. INDEPENDENT CONTRACTOR
agrees to retum CARRIER's rerthl traller in ‘the same good condition as received by
. INDEPENDENT CONTRACTOR, redsonable wear and tear excepted, along with any and ali
other equipment or property belongihg to CARRIER immediately upon CARRIER's request or
' Page 33 0f 35 - ' :
: o . Finak: July 1, 2004



Case 3:02-cv-01005-HLA-MCR ' Document 110-4. Filed 08/30/04 ‘Page 20 of 21 PagelD 1477 o

upmlemﬂmﬁonofwsmememagaﬁmeandplacedesignatedm CARRIER:. In the

- event the rental trailer is not in as good a condition as it was when delivered by CARRIER,

INDEPENDENT CONTRACTOR hereby guthorizas CARRIER to restore the trafler to proper

condition and to deduct or charge INDEPENDENT CONTRACTOR for such repairs or

' ioning. In the event INDEPENDENT CONTRACTOR for any reason fails to comply with

this provision, INDEPENDENT CONTRACTOR agrees to reimburse CARRIER for all reasonable

expanse ‘and cost incured by CARRIER in recovery ofits,ka_ilerandlorpropanyfmm

INDEPENDENT CONTRACTOR or its workers. INDEPENDENT CONTRACTOR agrees that in

the event it is necessary for CARRIER to enter upon private property and/or remave private

properly in order to recover its traller andfor property, INDEPENDENT CONTRACTOR does

haabyinevwdﬁyQaMCARRlERmibMyaMedagqﬁs,-pennisﬁmbdomamm

agmmmdeMmlmCMRlERmkaamﬁzedagm. from any form of
liability for any claim ordamagewha_tsoeverinmectionwithmchrepossessim

[INDEPENDENT CONTRACTOR HEREBY AGREES TO THE TERMS OF THIS APPENDIX D AS

ACKNOWLEDGED BY ITS SIGNATURE ON PAGE 35 BELOW.] :

Page 34 of 35 : :
" Final: July 1, 2004
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X : -independent Contractor Operating Agreement
INDEPENDENT CONTRACTOR (Version 7/04) Ag :
Printed Name: ' . Date;
FiD No.;_ Truck No,
X _ ApbendixA(VerQon 7/04)
INDEPENDENT CONTRACTOR Appendix A-1 (Version 7/04)
Printed Name: |
X__ - Appendix B (Version 7/04)
INDEPENDENT CONTRACTOR
Printed Name:
X | Appendix BWC (Version 7/04)
INDEPENDENT CONTRACTOR (U.S. Resident Contrectors Onty)
Printed Name:; |
1x : v Appendix B - Schedule O (Version 7/04)
| INDEPENDENT CONTRACTOR {U.S. Resident Contractors Only) '
Printed Name: |
X Appendix C (Version 7/04
'!NDEPENDENT CONTRACTOR o ' )
Printed Name: '
X_ . : . _ - Appendix D (Version 7b4)
INDEPENDENT CONTRAGTOR . :
Printed Name:
Page 350f35
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(<D ' IN THE UNITED STATES DISTRICT COURT
‘ FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

OWNER-OPERATOR INDEPENDENT
DRIVERS ASSOCIATION, INC,, et al.,

v

Plaintiffs, :
V. : | o Case No. 2:97-cv-750
| ARCT 1C EXPRESS, INC., et al, JUDGE ALGENON L. MARBLEYA
| Magistrate Judge King
Defendants. :.
ORDER

This matter is before the Court on the Motion for Pretnal Conference filed by the
= 7 Defendants Arctic Express, Inc. and D&A Associates, Ltd. That Motion i is DENIED. In the
(}) interests of clarifying the Court’s prevxous Orders to facilitate the parties’ trial preparation,
however, the Court provides the following rulings regarding the proper scope of the trial in this
case. a |
I. JURY
On October 14, 2003, the Plaintiffs ﬁled a Notice of Withdrawal of Demand for Jury
Trial. Pursuant to Rule 38(d) of the Federal Rules of Civil Procedure, a derﬁand for ttial by jury |
may not be w1thdrawn without the consent of the partles Since the Defendants did not consent
to the w1thdrawal this case will be tried by a jury. The Plaintiffs contend that because the

" Defendants did not o‘bj¢ct to the Notice, the Court should grant the withdrawal. The issue,

however, is not wheth_ef the Defendants objected to the Notice; the issue is whether the
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(j) . . Defendants consented, and a failure to object is not the equivalent of consent. Since the
| Defendants do not consent to the withdrawal of the Plamtxﬁs’ Jury demand, that demand stands.
IL AGGREGATION OF DAMAGES

This Court has repeatedly ruled that individualized damages issues will not prevent
{reatment of this_ matter as a class action. The most reeent ruling to this effect was en October
22, 2003, Jjust days before this matter was originally scheduled to begin trial. The benefit ofa
class action in this context i is obv1atmg the need to conduct hundreds or thousands of “ ‘mini-
trials” on damages; the class action device allows the Court to award damages in an aggregate
amount, with each individual class member’s actual damages to be decided after trial. See 2
Herbert B. Newberg & Alba Conte, Newberg on Class Actions § 10.05 (Bded. 1992)
(“Aggregate computation of class monetary relief is lawful and proper.”).

e - Allapattah Services, Inc. V.-Eix:xon‘ Corp., 333 F 3d 1248 (11th Cir. .2003), does not
compel a different result. There, the court merely agreed with the district court that the case was
not ideal for the entry of an aggregate final judgmenf because an aggregate judgment would not
benefit the class greatly or result’ip a more expedient disposition of each class member’s claim.
1d. at 1257. Here, the opposite is true. Proving damages in the aggregate is a far superior
method of addressmg class members’ claims where as here proof of those individual clalms
would i mcrease exponentially the amount of time needed for trial, the extent of the judicial
resources required, and the complexity of the overall -proceedings.- An award of aggregate
damages here'uliimately will simplify the claims process and benefit the class members.

As this Court has éreviously noted, all that is required here is that the Plaintiffs “adduee

“evidence at trial sufficient to allow the fact finder to make a just and reasonable estimate” of the
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(j) . amount of damages suﬂ'er_eri by the class. Owner-Operator Indep. brivers Assoc., Inc. v. Arctic
Express, Inc.,288 F. Supp. 2d 895; 906 (S.D. Ohio 2003). Because, under the circmnstahces :
here, it is the superior method, damages at trial will be proven in the aggregate, and an aggregate
award of damages will be entered by this Court. It should be noted that such an award will be
entered for the class as a whole; no award will be entered for any individual class member,
HI. MAINTENANCE EXPENSES

The Defendants argue that they should be permitted to inrroduce evidence of
maintenance expenses incurred subsequent to the date of lease termination that were directly
related to the operation of particular units by owner-operator class members The Plaintiffs

-contend that, due to poor record—keepmg by the Defendants, the best measure of damages

involves matching lease terms for individual class members to maintenance expenses by truck

unit and date. The_Court currently has insufficient information in the record to determihe

(D whether such evidence would be admlssrble at trial. It is not clear to the Court whether the -

- . Defendants’ records are such that they can say that certain expenses that occurred outside the
lease period are attributable to class members but they cannot say that certain expenses that
occurred msrde the lease period are not attributable to class members If such is the case, then
the Defendants likely would be precluded from proving expenses outside of the lease terms. In -
general, the Court is in_tereste(i in the most accurate measure of damages p_ossible. At first bhrsh,
the Defendants’ approach would seem to lead to greater accuracy. .If damages can be clearIy and

| accurately determined, then there ie no need to resort to a procedure, such as that suggested by .
the Plaintiffs, that provides only a reesonable estimate of damages. If, on the other hand,

because of wrongdoing by the Defendant accuracy is only available in ways that would he’[p the

\\\\\\
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| x? . Defendants but not in ways that would hurt them, then the I"Iaintiﬁ‘s’ estimation procedure is the
most fair. | | |
IV. JURISDICTION OVER COUNTERCLAIMS
This Court has dismissed thc Defendants’ countérclaims based on lack of subject matter
 jurisdiction. Owner-Operator Indep. Drivers Assoc, Inc. v. Arctic Express, Inc » 238 F. Supp. 2d
963 969 (S.D. Ohio 2003). The mere fact that a bankruptcy case is now pending does not give
this Court jurisdiction over those ‘counterclaims:
V. SET-OFFS
The Defendants are not entitled to introduce evidenéé of their “set-off” claims at trial.
Eveﬁ if the Defendants’ claims properly could be consideréd to be defensive set-offs, and

w distinct from the Defendants’ permissive counterclaims, those claims still would not be Iegallyk
e ¢ cognj
Dy

" recovery; (2) arise from a transaction extrinsic to the ongmal claim; (3) be based on a contract or

ble in this Court because all of the requlrements for 3

defensxve set-off must (1) beasserted solely to defeat or diminish the adverse party’s

)udgment and (4) be liquidated or capable of hquldatmn w1thout the aid of evidence presented at

trial. Dinces v. Robbins, 604 F. Supp. 1021, 1026-28 (E.D. Pa. 1985); see Barrett v. LF.P, Inc,

No. 85-C~6495_,» 1986 WL 76_98, at *2 (N.D. 1lL. June 27, 1986); Jones v. Sonny Gerber Auto

Sales, Inc., 71 F.R.D. 695, 697 (D. Neb. 1976); Wigglesworth v. Teamsters Local Union No. 592,

68 F.R.D. 609, 613 (E.D. Va. 1975); see also Mathias v. .facobs 167 F. Supp. 2d 606, 619

(S D.N.Y. 2001) (holding that set-off was liquidated or capable of hquldatlon) Here the 1tems

of set-off claimed by the Defendants would not be capable of liquidation without substantial

ewdence being presented at trja
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v .

The Plaintiffs afe correct that any releases signed by class members are not relevant to
ény issue rezﬂaining in this litigation. Any docmﬁents purporting to release the Defendants from
lLiability would be relevant only to liability. Such releaées have no place in determining damagesA

-once the Defendants have been held to be liable. Evidence relating to releases thus will not be

admissible at trial.
IT IS SO ORDERED.
/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE
% " Dated:.March 15, 2004 .- _ | e T
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No, 7211 P, 2/7
v o/

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION |

Lawrence Padrta and
Ronald D. Holman, on behalf of
themselves and all other

- similarly situated,

Plaintiffs,
Case No. 96-0324-CV-W-2

Ledar Transport, Inc.,

| £/7foz,

Nt N Nt Wl Ml N el Mgt gt Nt N ? Nl N S Nt S Vsl

Defendant.
ORDER

I. INTROCDUCTION

On March 25, 1996, Lawrence Padrta and Ronald D. Holman,
individually, énd on behalf of all others similarly situated
("plaintiffs") filed a class action complaint for damages and
injunctive relief against Ledar Transport, Incorporated ("Ledar").
In their complaint, plaintiffs, all of whom are independent truck
owner-operators, sought compensation for transporting and
completing delivery of loads. Additionally, plaintiffs requested
an immediate accounting and the return of escrow funds deposited
with Ledar by the class members. Finally, the class members moved
the Court for an order temporarily restraining and enjoining Ledar
from; (1) transferring, diverting or otherwise concealing the class

members! escrow funds, and (2) from destroying« records which

bec, # L0



13 PagelD 1487

026V~ -HLA-MCR Document 110-5 Filed 08/30/04 Page 9 of
Gase 3 ORR- 0100 ,_ _ o111 b 11

related in any way to the escrow funds or other amounts owed to the
class members. . /

Following Ledar's failure to file a responsive pleading to
plaintiffs' complaint, the Court issued a show cause order. Ledar,
however, did not respond to the show cause order. as a result,

this Court entered an order of final judgment by default against
Ledar and in favor of plaintiffs. Plaintiffs maintain that the
only issue remaining is whether such reljef extends to'tﬁe whole
class. To this end, plaintiffs, pursuant to Federal Rule of Civil
Procedure 23(c) (1), filed a motion forﬁclass certification. In the
motion for class certification, plaintiffs’séek”class—wide damages
and attorneys' fees from, and injunctive relief against, Ledar for,
inter alia: (1) defendant's failure to provide an accountin§ to
class members and/or.return of certain escrow_fﬁnds; and (2) breach
of certain lease agreements with the class members. Plaintiffs
maintain that the legal predicates for the claims of all class
members against Ledar are the materially identical lease agreements
and a common Department of Trapsportation-regulation.1 The motion
for class certification is currently pending before this Court.
Ledar, as has been the case throughout this litigation, has failed
to file a response or otherwise defend this action.
II. DISCUS3ION
Plaintiffs maintain that each independent owner-operator

affiliated with Ledar entered into a2 lease arrangement with Ledar

! Plaintiffs refer to 49 C.F.R. § 1057.10(k) which provides
for the manner in which Tregulated motor carriers are required to
maintain escrow funds. N
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pursuant to which Ledar leased or leases motor vehicle equipment
and related services from the cwner-operator. The written lease
agreements entered into by the class members with Ledar govern the
parties’ obligations regarding payment for the dompleted
transportation and delivery of loads, fuel charges, escrow
retention, escrow interest, and the deduction of amounts' from the
owner-operators' settlement checks. The lease arrangements require
Leda; to return all escrow funds in its pPossession to the class
members within 45 days'of lease termination, pay interest on such
funds, and provide an immediate accounting of all transactions
involving the funds upon demand. For the reasons discussed more
fully below, the Court will grant plaintiffs' motion for class
certification.
Rule 23 (a) of the Federal Rules of Civil Procedure sets out

four prerequisites applicable to all class actions. Rule 23(a)
provides that:

one or more members of a class may sue as

representative parties on behalf of all only if (1)

the class is so numerous that joinder of all

members is impracticable, (2) there are questions

of law or fact common to the class, (3) the claims

or defenses of the representative parties arxe

typical of the claims or defenses of the class, and

(4) the representative parties will fairly and

adequately protect the interests of the class.
In addition to these prerequisites, a proposed class must fall
within one of the three categories listed in Rule 23(b).
Plaintiffs allege that the third category contained in Rule
23(b) (3) applies to this case. Rule 23(b) (3) provides that a class

action may be maintained if:
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the court finds that the questions of law or fact
common toc the members of the class predominate over
any questions affecting only individual members,
and that a class action is superior to other
- available methods for the fair and efficient
adjudication of the controversy. The matters
pertinent to the findings include: (a) the
interest of members of the class in individually
controlling the prosecution or defense of separate
actions; (B) the extent ~and  nature of any
litigation concerning the controversy - already
commenced by or against members of the class; (C)
the desirability or undesirability of concentrating
the 1litigation of the claims in the particular
forum; (D) the difficulties likely to be
encountered in the management of a class action.

The party moving for class action certification has the burden

of showing that all of the prerequisites have been satisfied.

Smith v, Merchants & Farmers Bank of West Helena, Ark., 574 F.2d4

982, 983 (8th cir. 1978). Moreover, the district court has wide

discretion in determining whether or not .to certify a class under
Rule 23. Cooley v, Clinton, 635 F.2d 1364, 1378 (8th cir. 1980).

The proposed class is composed of a group of owner-operators
who have leased their services and motor vehicle equipment to
Ledar. Each ﬁember of the proposed class has entered into a lease
arrangement with Ledar pursuant to which Ledar leased or leases
motor vehicle equipment and related services from the owner-
operator.

Having defined the proposed plaintiff class, the court must
now deterﬁine whether the prerequisites of Rule 23(a) exist.
Plaintiffs estimate there are 750 independent truck owner-operators
which are potential class members. In light of the fact that Ledar

has failed to provide evidence to the 'contrary, the Court accepts
~
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this allegation as true. Therefore, the class appears to be
sufficiently numerous such that joinder of all members is
impracticable. \

-Further, the Court finds that plaintiffs' claims or defenses
are not only typical of the claims or defenses of the class, but
also that the proposed class members share common questlons of law
and fact. Each of the potential class members has entered 1nto a
lease arrangement with Ledar. Plaintiffs allege that all of the
lease arrangements are essentially 1dent1cal Importantly,
Plaintiff alleges that Ledar has breached each of these lease
agreement in essentlally the same fashion. The Court is persuaded
that plaintiffs have demcnstrated not only that there are other
members of the proposed class who have the same or similar
grievances as plaintiffs, but also that the proposed class nenbers!
statutory claims, under 49 C.F.R. § 1057.12(k), Present a multitude
of common questions of law and fact.

Finally, the court finds no reason to Suspect that plaintiffs
Padrta and Holman will not fairly and adequately protect the
interests of the class. As plaintiffs point out, Padrta and Holman
have substantial stake in the controversy. Indeed, both Holman and
Padrta seek damages for Ledar's nonpayment and substantlalr
underpayment for the completed transportation and delivery of
loads. Accordingly, the court finds that the proposed plaintiff
class meets the prerequisites of Rule 23(a).

The next inquiry is whether the class action may be maintained

under Rule 23(b) (3) because questions of law or fact common to the

~
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members of the class predominate over any questions affecting only‘
individual members and because a class action is superior to other
avallable methods for the falr and eff1c1ent adjudlcatlon of the

controversy. Upen careful -review, the Court finds that the

questions of law or fact common to the members of the class in the

instant cause of action Predominate over any questlons affectlng;
only individual members. Indeed, "the class action device is a

necessary vehicle for the vindication of small claims, especially
when the nature of the claim involves complex litigation.®

Kassover v, Computer Depot. Inc., 651 F. Supp. 1205, 1213 (D. Minn.

1987).  Given the typicality of the claims and the number of

potential class membérs, the denial of a ciass action will most
likely prejudice or opeiate to the detriment of any proposed class

members. As such, plaintiffs' motion for class certification is
granted. |

Accordingly, it is ORDERED that Plaintiffs' motion for class

certification is GRANTED.

Fetziggg,ai Gaitan, Jr.
Unl States District Judge
Dated: SEP 0 6 ]ggﬁ

Kansas City, Missouri
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OWNER-OPERATOR INDEPENDENT
DRIVERS ASSOCIATION, INC,, et al,,

 Plaintiffs, : Case No. C2: 97-CV-Q0750 . -
y. Judge Marbley .
Magistrate Judge Kma ;
ARCTIC EXPRESS, INC. AND D & A | g L_,
ASSOCIATES, LTD., : , |
Defendants.
OPINION AND ORDER

1. INTRODUCTION
The Plaintiffs originally brought suit on June 30, 1997, alleging that certgin agreements
they entered into with the Defendants violated the Motor Carﬁers Act,- 49U.8.C. §§ 14101-02
and 14704, and the Regulations prbmﬁlgated ﬁnder the Act, 49 CFR. pt. 376. This matter is

before the Court on the Plaintiffs' Renewed Motion for Certification of Class, filed on June 9,

- 2000, to which the Defendants filed a Memorandum in Opposition on July 3, 2001. The Court

" held a hearing on the Plaintiffs Motion on August 9, 2001, For the following reasons, the

Plaintiffs' Motion for Certification of Class is G_RANTED.
. FACTS AND PROCEDURAL HISTORY
A. Procedural History

On June 30, 1997 the Plaintiffs, Owner Operator Independent Drivers Association, Inc.,

Carl Harp, Garvin Keith Roberts and Mlchael W1ese filed then' Complaint against Arctic

Express, Inc. and D& A Associates, alleging in Count I a violation of 49 C.F.R. § 376.12(i)

0
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(unauthorized deduction of purchase or rental payments), and in Count I] a violation 0f49 CFR.

§ 376.12(k) ( unauthorized deduction and non-return of escrow funds).

On September 5, 1997, the Defendants filed a Motion to Dismiss for F ailure to State a

Claim Upon Which Relief Can be Granted, and on January 15, 1998, filed a Motion to Dismiss

Under Doctrine of Primary Jﬁrisdiction. By Order dated August 17, 1998, this Court stayed thig

action pending the Defendants' appeal to the Sixth Circuit. On appeal, this case was 'transferred

to the Eighth Circuit Court of Appeals for consolidz/ition with three other cases

The Eighth Circuit's opinion Owner-Operator Independent Drivers Association, e, v,
g P P D

New Prime, Inc., 192 F.34 778 (8th Cir. 1999), denied the petition for review of this case. By

Order dated October 13, 1999, the Eighth Circuit denied the Petition for Rehearing and for

Rehearing En Banc.,

The stay was lifted early in 2000. On March 3,2

000, this Court issued Owner-Operator

Independent Drz;vers Associ‘atfon, Inc., v. Arctic Express, Inc., 87F., Supp. 2d 820 (S.D. Ohio

2000), in which the Court treated the Defendants' Motion to Dismiss as one for summary
judgment and granted summary judgment to the Defendants as to Count I, but denied it as to
Count II. The Courf also denied theA Defendants' Motion to Dismiss brou;ght under the doctrine
of primary jurisdiction. ,

On September 6, 2000, the Plaintiffs filed a Motion for Partia] Summary Judgment; in

Teésponse, on September 29, 2000, the Defendants filed a Cross-Motion for Sumrnary Judgment,

On August 30, 2001, the Plaintiffs' Motion for Partia] Summary Judgment was granted and the

Defendants' Cross-Motion for Summary Judgment was denied.

This matter is now before the Court on the Plaintiffs' Renewed Motion for Certification
of Class, filed on June 9, 2000, and on the hearing held on that motion on August 9, 2001.

2
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B. Facts'

The Plaintiff, Owner-Oper.ator Independent Drivers Association, Inc. ("OOIDAM), is a
business association comprised of individuals and entities who own and operate motor vehicle
equipment. The three individual Plaintiffs, Carl Harp, Garvin Keith Roberts and Michael Wiese
("Members"), are persons who have entered into a Lease Purchase Agreement with Defendant, D
& A Associates, Ltd. ("D & A"), and a Motor Vehicle Lease Agreement with Defendant, Arctic
Express,- Inc. ("Arctic';). Arctic is a regulated motor carrier engaged in the business of providing
transportation services té the shipping public. D & A is a non-carrier company engaged in the
business of leasing truck tractor units to independent owner-operators. D & A and Arctic are
under common ownership and control.

Owner-operators are business men and women who own or control truck tractors used to
transport property on the co’untzy_'s highways. Owner-operators either transport commodities
exempt frorﬁ Department of Transportation ("DOT") regulations, 6r, as independent contractors, .
lease or provide their equipment and services to motor can-iers who possess the legal operating
authority under DOT reguiations to enter into céntracts with shippers to transport property. The
relationship between independent truck owner-operators and régulated carriers is set forth in an

agreement between the parties and regulated by the DOT.? See 49 U.S.C. § 14102; 49 C.FR. pt.

376.

'The facts are taken in part from this Court's March 3, 2000 Opinion,

’In 1995, the Interstate Commerce Commission ("ICC") transferred the regulation of
motor carrier functions to the DOT, and to the Surface T ransportation Board ("STB"). See 49
U.S.C. § 13501. The Federal Highway Administration, ("FHWA"), an agency within the DOT,
. administers and enforces regulations conceming lease agreements between motor carriers and
owner-operators. ‘ ' :

3



Arctic and each owner—dperafor entered into a "Independent Contractor Mo‘tor Vehicle
Lease Agreement” ("Lease Agreement”), whereby the owner-operator leased a truck unit and
provided, in return, the services of a qualified dﬁver to Arctic.’ Under the contract between D &
A and-the owner-operators, entitled "Lease/Purchase Option at Termination” ("Lease/Purchase
Option"), Members leased from D & A truck tractor units. Under this Lease/Purchase Option,
Members were obligated to make weekly equipment rental payments to D & A, andb also were
obligated to make payments to a“ma.intenancé fund based on mileage.

| Under Paragraph 5A of the Lease Agreemeht, captioned "LEASE AND

MAINTENANCE OBLIGATIONS," the Member agreed to have deducted a certain sum per
| week to pay D & A for his or her rental obligations; under Parégraph 5B, ihe Member agreed to
have withheld nine cents per mile, also payable to D & A, "for the sole purpose of satisfying any
maintenance obligations i{llposed upon Contractor by lessor of Contractor's gquipment." Under
Paragraph 9A of the Lease/Purchase Option entered into between D & A and the owner-
operators, each Plaintiff who leased a motor vehicle was required to make maintenance payments

at the rate of nine cents per mile. The maintenance payments were collected in a "maintenance

* The Defendants, through the September 4, 1997 Affidavit of StevenR. Russi, Executive
Vice President of Defendants Arctic and D & A, acknowledge that the Members have entered
into separate agreements with D & A and Arctic. Before the D & A and Arctic agreements were
executed, the Members were given an orientation program where the terms and conditions of -
each agreement were explained, the details of the each individual Member's financial obligations
were discussed, and the amount and circumstances of each monetary deduction from each
Member's settlement were disclosed and reviewed. The Member's acceptance of the terms of the
agreement was established when each individual Member placed his or her initials at the end of
the agreement. Each of the Plaintiffs in this case initialed in the appropriate space at the end of
the agreement. ’
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fund." Arctic deducted the "maintenance fund" Payments directly from the Member's

compensation on a weekly basis,

Under Paragraph 9B of the Lease/Purchase Option, the unused maintenance fund monies
were refundable if the lease ran jts term. The fund balance was not refundable if the Jeage was
terminated mid-term without the Member exercising his or her purchase option. Nope of the
named Members in the present case exercised his purchase op»tion, and thus the maimenance fund
balances were not refunded to the Members under the D & A Lease/PurchaseA(.)ption.“ |

When the commercial driver's licenges of two of the Members, who afe Plaintiffs in this -
suit, were canceled or Suspended, they notified Arctic and»their equibmen? léaées wé_re |
terminated.’ The Plaintiffs then voluntarily terminated thejr equipment leéses with Arctic. The
Plaintiffs could have hired other drivers for the vehicles they leased from D & A; however, they-
did not, and as a result thej; Lease/Purchase Options with D & A were terminated before the end
of the specified lease term. Their maintenance fund monies were not rétumed to them.

The maintenance fund, according to Steven R. Russi, Executive Vice President of Arctic

and D & A, was established based on 2 "projected per mile cost" of maintaining a truck over the
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| Membere a flat rate of nine cents per mile to cover the total maintenance costs over lease term.
The Defendants use the "savings" from the escrow fund during the first part of the lease to appl.y
to the "deficit" that occurs toward the end of the lease. |

For example, according to the September 28, 2000 Russi declaration, Plaintiff Wieee
entered into a lease on June 11, 1996, for a term of 199 weeks. On March 27, 1997, less than ten
months later, Plaintiff Wiese terminated the eqnipmen't lease. Prior to termination, Wiese drove
90,894 miles and spent $972.31 on maintenance of the truck, approximately 1 cent per mile. For
the remaining thirty months, the truck was operated an additional 281,626 miles and D & A
spent $30,467.80 to maintain the truck, at apprdximately 10.8 cents per mile. During the 155
weeks between the time Wiese terminated the lease and the ending date c.o'ntemplated by the
lease, Wiese made no fuﬁher payments. Due to the alleged breach, the Defendants claim that
Wiese owed $67,062.74 in rental payments, in addition to the cost of maintenance for the life of
the truck.® |

Having been deprived of their escrow funds and other funds deposited with the
Defendants during the terms of their Lease Agreements and Lease/Purchase Options, the
Plaintiffs are seeking, for themselves and on behalf of other similarly situated independent truck

owner-operators, monetary damages and declaratory and injunctive relief.

% The Defendants brought Counterclaims on April 11, 2000 at the same time they filed
their Answer to the Plaintiffs' Complaint. D & A brought individual Counterclaims against
Plaintiffs Wiese, Roberts, and Harp alleging a breach of each Plaintiff's Lease/Purchase Option
(Agreement). Arctic brought a Counterclaim against Plaintiff Roberts alleging a breach of the
Independent Contractor Agreement (Lease Agreement) ' . A

6
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III. ANALYSIS
Federal Rule of Civil Procedure 23, Class Actions, provides:

(a) Prerequisites to a Class Action. One or more members of a class may sue or
be sued as representative parties on behalf of all only if (1) the class is so
numerous that joinder of all members is impracticable, (2) there are question of
law or fact common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interest of the class,

(b) Class Actions Maintainable. An action may be maintained as a class action if
the prerequisites of subdivision (a) are satisfied, and in addition:

(3) the court finds that the questions of law or fact common to the
members of the class predominate over any question affecting only
individual members, and that a class action is supenor to other available
methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest of members of
the class in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class;

(C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely to be encountered
in the management of a class action. '

FED.R. C1v. P. 23(a), (b)(3).

Before certifying a class, the ‘district court must engage in "rigorous analysis" of the
plaintiff's ability to meet the requirements éf Rule 23 of the Federal Rules of Civil Procedure.
Gen. Tel. Co. v. Falcon, 457 U.S. 147, 161 (1982); see also Shipp v. Memphis Area Office, Tenn,
Dep't éf Employment, 581 F.2d 1167 (6th Cir.1978); Senter v. Gen. Motorsv Corp., 532 F.2d 511
(6&1 Cir. 1976). The party that moves for class certiﬁcation has the burden of proof under Rule
23. Senter, 532 F.2d at 520 (finding that "[a] ﬁlaintiff must show that the action satisfies the

requirements of Rule 23 of the Federal Rules of Civil Procedure.”). -
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The plaintiff "must satisfy all four of the prerequisites contained in Rule 23(a) and then
demonstrate that the class he seeks to represent falls within one of the subcatggprie; of Rule
23(b)." Senter, 532 F.2d at 522. The courts must not inquire; however, into the merits of the
underlying claims of the class rcpreséntative. Fisen v. Carlisle & Jacquelin, 417 U.S. 156, 178
(1974). A court should accept as true the factual allegations in the plaintiff's c-omplaint. Shelter
Realtj Corp. v. Allied Maint. Corp., 574 F.2d 656, 661 n.15 (2d Cir. 1978); Blackie v. Barrack,
524 F.2d 891, 901 n.17 (Sth Cir. 1975); Mayo v. Sears, Ro_ebuck& Co., 148 FR.D. 576, 579
(8.D. Ohio 1993). Resolution of the class certification may, however, require the court "to probe
behind the pleadings before coming to rest on the certification ques_;tion.". Falcon, 457 U.S. at
160. Though, "[i]n ruling on a class action a judge may consider reasonabié inferences drawn
from facts before‘ him at that stage of the proceedings,” Senter, 532 F.2d at 523, plaintiffs may
not rely on pure speculation to satisfy Rule 23's requirements. Cwiak v. Flint Ink Corp., 186
.F R.D. 494, 497 (N.D. I1L 199§). Even after certification, a court may decertify a class if there is
a subsequent showing that the grounds for granting certification no longer exist or never existed.
Falcon, 457 U .S. at 160.

In this case, the required rigorous analysis includes examination of: (1) the proposed
definition of the ciass; (2) the satisfaction, or lack thereof, of the four prerequisites of Rule 23(a);
and, if necessary, (3) the satisfaction of the requirements of Rule 23(b)(3). |

A. Definition of the Class

Before delving into a Rule 23 analyéis, the court must. first coﬁsider whether a precisely
defined class eﬁists and whether thé hamed plaintiffs are members of the proposed class. See
East Tex. Motor Fréight Sys., Inc. v. Rodriguez, 431 US ?3.95,44(.)3 (1977) (discussing

‘membership in a proposed class); Rodriguez v. Berfybfook Farms, Inc., 672 F. Supp. 1009

8
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(W’.D‘ Mich. 1987) (citations omitted). While class definitions are obviously individualized to
the givé_n caée, important elements of defining a class include: (D spécifying a particular group
at a particular time and location who were harmed in épafticular way, and (2) defining the class
such that the court can ascertain its membership in some objective manner. Crosby v. Soc. Sec.
Admin., 796 F.2d 576, 580 (1st Cir. 1986) (holding that a class could not be certified because the
definition "ma[de] class members impossible to identify prior to individualized fact-finding and
litigation," thereby failing "to‘ satisfy one of the basic requirements under Rule 23"); cjf
Rodriguez, 672 F. Supp. at 1012 (finding that the plaintiffs met the requirement for defining a
class because the definition specified a group of agricultural laborers "during a specific time
| frame and at a specific location who were harmed in a specific way . . . ."’) (citations omitted).

Where named pIaintiffs fail to define the class adequatgly, the court not need proceed to a
full analysis under Rule 23. See Metcalf v. Edelman, 64 F.R.D. 407, 409-10 (N.D. 1ll. 1974).
The "claés must be capable of concise and exact definition.” Id. at 409. If a court Im;st come to
numerous conclusions regarding class membership or adjudicate the underlying issues on behalf
of each class member, then a propér class cannot be defined concisely. See id.

Here, the Plaintiffs have defined the class as follows:

All independent truck owner;operatdrs who have (1) entered agreements with

Defendant D & A Associates, Ltd. which purport to lease, with the option to

purchase, trucking equipment under the terms of D & A's equipment

lease/purchase agreement, and (2) leased that equipment to Defendant Arctic

Express, Inc. under the terms of Arctic's federally-regulated motor carrier lease

agreement.

The Court accepts the Plaintiffs’ definition of the class.
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| B. Numerosity

Rule 23(a)(1) reqﬁiréé the purpbrted class to be "so numerous thathj oinder of all members
is impracticable ... FEDR.CIV.P. 23(a)(1). Numerosity, although so named, imposes no
numerical requirements upon the class, with one exception; "[WThen class sizes reaches
substantial proportions ... . the imprdctiéability requirement is usually satisfied by numbers
alone." Inre Am. Med. Sys., Inc., 75 F.3d 1069, 1079 (6th Cir. 1996). To determine if this
element has been satisfied "'requires exarninétion of the specific facts of each case and imposes
no absolute limitations." 7d. (quoting Gen. Tel. Co. v. EEOC, 446 U.S. 318, 330 (1930)).

The Court finds that numerosity has been met in this case, as dunng the hearing on the
Plaintiff's Motion, both parties agreed that the future class is cémprised of approximately 2,000
members. That number, cértainly one of "substantial proportions,” in and of itself satisfies
numerosity. Even if the class size were much smaller, numerosity would be satisfied given the
unrefuted testimony of James Johnston, the Presideﬁt of OCIDA, that individual owner-operators
would not be financially,” geographically, temporally or logisticaliy8 able to bring suit against the
Defendants in this case, making joinder impracticable. |

| C. Commonality

As to commonality, the Sixth Circuit has e;xplained: "Although Rule 23(&)(2) speaks of

’qhestions’ in the plural, we have said that there need only be one question common to the class.”

Sprague v. Gen. Motors Corp., 133 F.3d 388, 397 (6th Cir. 1998) (qualifying this finding by

7 According to Mr. Johnston, average compensation for an owner-operator is $36,000 per
year. ‘ ' : :

¥ Mr. Johnston testified that owner-operators typically spend between 250 and 300 nights
away ﬁom home each year

10
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@

stating: "What we are loaking for is a common issue the resolution of which will advance the

litigation."). To meet the cemmonality requirement, therefore, "there need be only a eingle issue
common to all members of the class." Jn re Am. Med. Sys., 75 F.3d at 1080 (quotation omitted).
The American Medicaz Systems Court reasoned that "_[t]he commonality requirement is
interdependent with the impracticability of joinder requirement, and the tests together form the
underlying conceptual basis supporting class actions." Id. (quotation omitted).

According to the Plaintiffs, the common questions of law here include: "(1) whether the
'maintenance funds' collected and retained by Defendants qualify as 'escrow funds’ under the
federal leasing regulations . . ., and (2) whether D&A's equipment Iease/perchase
agreement . . . is subject to the escrow collection and handling provisions under which Arctic is
directly regulated." The Defendants respond that the Plaintiffs cannot identify a common issue
that would materially advance the ijtigation oﬁ Eehalf of all putative class members, as the
Defendants' counterclaims would require 2,000 individuals to testify in order to resolve the
question of whether eaeh ﬁﬁnamed class member ‘breached his or iher Lease Agreement and/or
Lease/Purchase Option.

In the case of American Medical Systems, the Sixth Circuit denied the plaintiff's motion
for class certification in é prOducts liability, penile prostheses implantation class where, in
considering the eommonality element, the Court found that "the plaintiffs received different
models and have different complgjnts regarding each of those models." Id. at 1081. The facts m
/imerican Medical Systems exposed the problems inherent in certifying the cias_s proposed there:
at least ten different models existed; the plaintiffs experienced different problem.s with the

| prostheses, and an expert testified that there was no corhmon cause for the implant
malfunctioning. Id._A -
| 11
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!

In contrast to the plaintiffs in American Medical Systems, who had ten different

prostheses models implanted by different doctors, the Plaintiffs and proposed class members in
this case all sigﬁed the identical Lease Agreements and Lease/Purchase Options with the
Defendants. In addition, the plaintiffs in American Medical Systems experienced different
problems related to the malfunction of the various prostheses, while here the owner-operators all
brought the same complaint with regard to the agreements and are seeking recovery under the
same legal theory.

Following the Sixth Circuit's decision in Sprague, all that is needed to satisfy
commonality,_i\s{;g‘ne%;g}xiést?i%ﬁ‘ébiiirﬁéhiltp;fthe'»slasi Fhis element is easily met by the owner-
operator Plaintiffs in this case. The common question of law, which the Court resolved in its
August 30, 2001 Opinion and Order granting the Plaintiffs' Motion for Partial Summary
Judgment, is whether the Agreements violated 49 C.F.R. § 376.21(k). All that remains for
resolution of the Plaintiffs’ case is the question of damages.’

D. Typicality.

A named-plaintiffss claim is considered to be typical "if it arises from the same event or
practice or course of conduct that gives rise to the claims of other class members, and if his or
her claims are based on the same legal theory.” In re Am. Med. Sys., 75 F.3d at 1082 (quotation
omitted). The requirement has been characterized as "the representative's interests [being]
aligned with those of the represented group, and in pursuing his own claims, the named plaintiff
will also advance the interests of the class members." id. (citation omitted); or, "as goes the

claim of the named plaintiff, so go the claims of the class." Stout v. J.D. Byrider, 228 ¥.3d 709,

*The impact of the Defendants’ counterclaims will be discussed in Part IILF, addressing
the requirements of Rule 23(b)(3).



717 (éth Cir. 2000) (quotation omitted). Inngram v. Joe Co;ﬁad Chevrolet, Inc., 90 F.R.D. 129
(E.D. Ky. 1981), the court found: "Variations in fact patterns, defensés, or damages are ndt
necessarily fatal'té a motion for class certification. . . . A counterclaim against the cléss
representatives and some, but not all, class members need not destroy typicality." Id. at 131.
The Plaintiffs argue that typicality has been met as "the claims of the named and
unnamed Plaintiffs dovetail precisely on both legal and factual grounds.”" The Defendants
respond that OOIDA is not a party to a lease 6r any other agreement with D & A or Arctic and
paid no maintenance fe;:s. As OOIDA cannot obtain a judgmént for return of its maintenance
fees, the Defendants glaim that it cannot do so on behalf of the purported c;lgss, and 1is therefore
not a typical representative of the class, R
The Defendaﬁts essentially are arguing that QOIDA does not have standing to bring suit

on behalf of the owﬁer~operators. Although the Defendants have not brought a motion to dismiss

formally, the Court will address whether OOIDA has standing to proceed. It is well settled:

[An] association has standing to bring suit on behalf of its members when: (2) its
members would otherwise have standing to sue in their own right; (b) the interests
it seeks to protect are germane to the organization's purpose; and (c) neither the
claim asserted nor the relief requested requires the participation of individual

members in the lawsuit.
Int'l Union, United Auto., Aerospace, & Agric. Implement Workers of Am. v. Brock, 477 U.S.
274,282 (1986) (citing Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333, 343 (1977)).

The final prong of the test is not a constitutional prerequisite, rather is a "prudential”

consideration that serves to promote "adversarial intensity,” or "administrative convenience and
efficiency.” United Food & Commercial Workers Union Local 751 v. Brown Group, Inc., 517
;

U.S. 544, 555-57 (1996).

13
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Under the ﬁrsf prong of the test fof associational standing, an individual has standing to
bring suit if she has sﬁffcred an injury-in fact, that is, "persénal injﬁy fairly traceable to the
defendant’s allegédly uniawful conduct and likely to be redressed by the requested relief." Allen
v, Wright, 436 U.S. 737,751 (1984). Here, the individual owner-operators litigants have

suffered an injury in fact at the hands of Arctic and D & A. As this Court found in granting
summary judgment to the Plaintiffs, it was a violation of 49 CF.R. § 376.12(1{) not to return to
the owner-operators their escrow funds due. The relief requested is monetary, and would redress
the owner-operators' ﬁnancial injuries. The individual Plaintiffs, therefore, have standing to sue
in their own right.

As for the second prong, the overlap of interests of OOIDA's mefnbership and the
unnamed class members, is reflected in Mr. Johﬁston's testimony that OOIDA was "formed to
give professional truckers a voice in the matters that affect them, both on the state and federal
level and in the regulatory agencies and in tirle ll'c.:gislah#es, Both state and federal." The Court
concludes that this suit is an emﬁodiment of the purpose behind the formation of OOIDA. As the
first two elements of the Hun test have been met, OOIDA has established standing to bring suit
on behalf of the owner-operators whd signed Agreements with Arctic and D & A. |

Finally, as for the prudential considerations of the third prong, aithough OOIDA, unlike
the éwner-operatbr class members, is not eﬁtith:d to monetary rélief, there is no question in the
Coﬁrt's mind that adversarial intensityr has been demonstrated by OOIDA. Currently, on behalf

- of various owﬁeraoperators, OOIDA is involved iﬁ sixteen lawsuits. across the country. In
addition, Mr. Johnston testiﬁed that OOIDA would be willing to continue prosecuting this case
even if faced with the Defendants’ countefclaims. The Court therefore concludes that OOIDA

and the named Plaintiffs have standing to bring suit.

14 -
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Typicality therefore is met by OOIDA and the named Plaintiffs. The named Plaintiffs'
claims and the proposed class's claims are all focused on the same legal issue: whether the Lease
Agreement and/of Lease Purchase Option violated § 376.21(k) of the Motor Carriers Act The
claims arise from the same practice of requmng owner-operators to sign Agreements with both
Arctic and D & A. Finally, proof of violation of the Regulation will prove that violation for thé
entire class.

£. Fair and Adequate Representation

The Sixth Circuit has outlined two criteria to consider in determining whether
/ "representation of the class would be adequate: 1) The representative must have common
interests with unnamed members of the class, and 2) it must appear that the representatwes will
vigorously prosecute the interests of the class through qualified counsel." Senter, 532 F.2d at
524-25. |

The Plaintiffs contend that the class members share common interests with all of the
proposed class members, and that OOIDA shares a common interest with the class members as 10
qualify as a class representative under Rule 23(a)(4). Inresponse, the Defendants argue that
because of their counterclaims, the named Plaintiffs and class counsel are faccd with potential
conflicts of interest that render them incapable of adequately representing the class. The conflict,
according to the Defendants, is that some Plaintiffs will end up owing the Defendants money
Whﬂe others will end up receiving money from the Defendants resulting in conflicting financial
interests of the class members and a potentlal source of conflict for Pla1nt1ffs counsel.

Here, the representatiye Plaintiffs and OOIDA have common interests with the unnamed
class members since all are suing to dctem_ﬁne whether the Defendants have violated § 376.12(k)
| by not returning escrow funds due. According_ to the testimony of Mr. Johnston,_ OOIDA was

15
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| create)d to provide a voice for owner-operators through both litigétion and legislation. And
although OOIDA is not entitled to monetary fecovery, the named Pla_intiffs are. It ig unlikely
that an attorney, t§ protect the interest of 3 class member who mé.y owe D & A and/or Arctic
money, would sabotage the litigation for the rest of thé class.!® As discussed in the 23(b)(3)

analysis infra, varations in each class member's individual damage awards does not destroy an

otherwise valid class.

Accordingly, the Plaintiffs have met the Rule 23(a) prerequisites for certification of 23(a).

The sole remaining issue is whether certification is proper under Rule 23(b)(3).

F. Rule 23(b)(3)

Under Rule 23(b)(3), certification is proper if:

[T]he court finds that the questions of law or fact common to the members of the
- class predominate over any question affecting only individual members, and that a
~ ¢lass action is superior to other available methods for the fair and efficient
adjudication of the controversy. ‘The matters pertinent to the findings include:
(A) the interest of members of the class in individually controlling the prosecution
or defense of separate actions; (B) the extent and nature of any litigation
concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the
claims in the articular forum; (D) the difficulties jikely to be encountered in the

management of a class action.

FED. R. CIv. P. 23(b)(3). The law of this Circuit is fhat " [s]ubdivision (b)(3) parallels subdivision
(a)(2) in that both require that common questions exist, but subdivision (b)(3) contains the more

stringent requirement that common issues ‘predominate’ over individual issues." In re Am. Med.

Sys., 75 F.3d at 1084 (citation omitted).

19 To reach this conclusion, the Court would have to assume that the Plaintiffs' attorneys
will violate their ethical obligations. -

167
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In Sterling v. Velsicol Chemical Corp:, 855 F.2d 1188 (6th Cir. 1988), the circuit court,

made an important observation in discussing 2 proposed mass tort class:

[T]he factual and legal issues of 2 defendant's liability do not differ dramatically

from one plaintiff to the next. No matter how individualized the issues of

damages may be, these issues may be reserved for individual treatment with the

question of liability tried as a class action. Consequently, the mere fact that

questions of the defendant's liability have been resolved does not dictate the

conclusion that a class action is impermissible:

Id. at 1196-97. Several other courts have also concluded that variations in damage awards or
defenses will not defeat class certification. See, e.g., Int'l Woodworkers of Am. v. Chesapeake
Bay Plywood Corp., 659 F.2d 1259, 1269 (4th Cir. 1981) (finding that "[m]ere spéculation asto
conflicts that might develop at the remedy stage is insufficient to suppoz’t‘d'enial of initial class
certification.”); Ingram v. Joe Conrad Chevrolet, Inc.,, 90 FERD. 129, 131 (ED. Ky. 1981)
(same).

The Plaintiffs here argue that the common questions regarding the Defendants' unlawful
retention of the escrow funds are sufficient to satisfy the "predominating prong" of 23(b)(3). In
response, the Defendants contend that the individual factual issues and damage awards would
result in thousands of mini-trials rendering the economies of scale that should be achieved by a
class action null. The Defendants hypothesize that this Court would be trapped inthe trial of the
individual claims for years."

Tn resolving this prong of the test, the Sixth Circuit's Sterling decision is impdrtant for

two reasons. First, the case dictates that even with the presence of variations in damage awards,

"n their papérs before the Court on the class certification issue, both the Plaintiffs and

Defendants discuss whether the Defendants’ counterclaims are compulsory or permissive. In the
Opinion issued on August 2, 2001, the Court found the Defegdan’ts' counterclaims brought

- against Roberts, Wiese and Harp to be compulsory.
| 17
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as could result here, a class aétion 1s still approp.riat.e‘ Second, even though Arctic and D & A's
liability under § 376.12(k) has been established here; Sterling makes it clear that a class action is
still permissiblez.'

As highlighted by the hearing on this matter, the primary issue to be reached by this
Court in deciding the Plaintiffs' Motion for Class Certification is whether, under Rule 24()(3),
the Defendants’ counterclaims can destroy an otherwise cognizable class."> The Court concludes
that, in the matter sub judice, the Defendants' counterclaims cannot.

In this case, the Defendants have brought counterclaims against the named Plaintiffs,
Wiese, Roberts and Harp, but not againsf the unnamed class members. In addressing the
requirements for a compulsory counterclairﬁ, Rule 13 of the Federal Rules of Civil Procedure.
provides: "A pleadings shall state as a counterclaim any claim which at the time of serving the
pleading the pleader has against any opposing party....." FED.R.C1v.P. 13(a). The unnamed
class membérs are not an "opposing party" under.Rule 13(a), and therefore "[a] court may
properly conclude that absent class members are not opposing or Iitiéating adversaries for
purposes of Rule 13, and therefore Rule 13 is inapplicable in the class context." 1 HERBERT B.
NEWBERG AND ALBA CONTE, NEWBURG ON CLASS ACTIONS §4.34, at 4-146 to 4-147 (3d ed.
1992); see also Johns v. Rozet, 141 F.R.D. 21 1,219n.7 (D.D.C. 1992).

Here, the Defendants have brought counterclaims égainst the nam_ed Plaintiffs, but have

not brought a counterclaim against the entire class; nor have the Defendants sought to certify a

*? Generally, in the small number of cases addressing the issue, courts have found that it
is proper to consider the defendant's counterclaims in deciding a motion to certify a class. See,
e.g., Heaven v. Trust Co, Bank, 118 F.3d 735, 738 (11th Cir. 1997); Roper v. Consurve, Inc., 578
F.2d 1106, 1116 (5th Cir. 1978), aff'd, 445 U.S. 326 (1980); Morris v. Transouth Fin. Corp., 175
F.R.D. 694, 700 (M.D. Ala. 1997). , - '

18



defendant class. It is true that this Court has ruled that the counterclaims against the named
Plaintiffs are compulsory, but as the unnamed class members are not "opposing parties,” this
Court's prior holdiﬁg does not extend to them. See Frederick County Fruit Growers Assoc., Inc.
v. Dole, 709 F. Supp. 242, 245-46 (bDb.C 1989) (declining to create a defendant class so thata-
counterclaim could be asserted against all of the plaintiff class memb‘ers); see also Johns, 141
FR.D. 218-19 (finding that the defendant's statement of "possible liability does not join the
unnamed members of the proposed class as counterclaim plaintiffs.").

Even if this Court were to gonclude that the Defendants could bring compulsory
counterclaims against the entire class, 'by either bringing counterclaims lagvainst each individual
class member or by certifying a defendant class, certification of the Plaintiffs' proposed class at
this time is still prudent, If neceésary, this Court could create a subclass who would be subject to
the Defendant's counterclaims. See Heaven v. Trust Co. Bank, 118 F.3d 735 (11th Cir. 1997).°
The circuit court in Heaven noted that "[t]he district court has no sua sponte obligation to
subclassify; it is the plaintiff's burden to desi gnéte an appropriate class” with the caveat that

"[wlhere the named plaintiff has no real obligation to request certification of subclasses after his

3The Heaven court found:

The court below considered the nature of SunTrust's counterclaims and ,
determined that individual lessee counterclaim defendants would be compelled to .
come forward with individual defenses. This would require the court to engage in
multiple separate factual determinations, a proper factor for consideration under
Rule 23(b)(3)(D). The court also determined that the interest of some individual
class members in controlling their own case would be compromised. Their
exposure as counterclaim defendants could well exceed the amount they might
recover for statutory penalties as class members. The statutory claims asserted by
the class would be against the interests of these individual class members. This is

- a proper factor for oonsideration under Rule 23(b)(3)(A)-

118 F.3d 735 at 738.
19
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proposed class is rejected, an obligation arises for the district court to consider subclassification.”

Id.
The Flﬁh Circuit has followed the same line of thought:
If the court should conclude at any time that the entire grdup of counter-claims
makes the plaintiffs' claims on behalf of such persons unmanageable, the court has
the continuing authority under Rule 23 to issue a supplemental order excluding

counter-claim defendants from the plaintiff class or separating and severing the
class into two different classes, one with counter-claims and one without counter-

claims. '
Roper v. Consurve, Inc., 578 F.2d 1106, 1116 (5th Cir. 1978), aff'd, 445 U.S. 326 (1980)."

Although this Court concludes that the unnamed class members are not "opposing
part[ies]” as contemplated by Rule 13(a), assuming arguendo that thé unnamed class members
are opposing parties, and also assuming that the Defendants are able to bring counterclaims
against all of the unnamed class members, this Court could, if necessary, certify a subclass of
class members who are subject to the »Defendants‘ counterclaims. At the present time, however,
certification of the Plaintiffs’ class is proper, and certification of a subclass is unnecessary.

By demonstrating that the common issue of whether § 376.12(k) was viola“ted by 'the_\

Defendants predominates over the four Counterclaims brought against the three named Plaintiffs,

as well as over any issue of damages, the Plaintiffs have satisfied the predominance requirement

\ it peasnens

of Rule 23(b)(3). |
Finally, the Court will address the remaining requirements of Rule 23(b)@3). With respect

to 23(b)(3)(A), the Court concludes, based dn the testimony of Mr. Johnston, that individual -

class members do not have the resources to control, let along bring, separate actions against the

Defendants. Regé:ding 23(b)(3)(B), the Court is unaware of any other litigation pending in this

4 The Fifth Circuit split into the Fifth and Eleventh Circuits on October 1, 1981.
| 20
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matter. Moreover, this forum, under 23(b)(3XC), is é desiféble location sipce Ohio was the situs
of the agreements and is where the Dsfendants are located. And, the Plaintiffs satisfy
23(b)(3)(D) inasmuch as mé.nagement of thé clas.s's claims poses no ‘signiﬁcant difﬁculﬁes. _

The Court the;refore concludes that the Plaintiffs have satisfied both Rule 23(a) and Rule
23(b)(3).

1vV. CON CL"USION

As the Plai;ltiffs have met all four requirements of Rule 23(a) and (b)(3), Renewed
Motion for Certiﬁcation of Class is GRANTED, and the following class is hereby certified:

All independent truck owner-operators who have (1) entered agréernen'ts with

Defendant D & A Associates, Ltd. which purport to lease, with the option to

purchase, trucking equipment under the terms of D & A's equipment

lease/purchase agreement, and (2) leased that equipment to Defendant Arctic
Express, Inc. under the terms of Arctic's federally-regulated motor carrier lease

agreement.

IT IS SO ORDERED.

Dated: September 4, 2001

21
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N FILED

IN THE UNITED STATES DISTRICT COURT 0ES MOIRES. [OWA
FOR THE SOUTHERN DISTRICT OF IOWA -

DAVENPORT DIVISION 63 AN 23 AMID:39

oiTHERN BISTRIET OF

-

[Py
iR

Defendant.

)
OWNER-OPERATOR INDEPENDENT )
'DRIVERS ASSOCIATION, INC,, and )
WILLIAM MECK and KENNETH HINZMAN, )
individually, and on bchalf of all others )
similarly situated., ) No. 3-01-CVY-80179
Plaintiffs, ; '
) ORDER GRANTING
) CLASS CERTIFICATION
)
)
)
)
)

On December 18, 2002, the court held hearing on plaintiffs’ resisted motion to certify
the class. The court commends counsel for presenting thorough factual and legal materials and
forceful arguments on each issue. The court concluded that it should defer ruling on th; motion until
the parties had presented final papers for and against the motion. Those papers have now been filed,
and the matter is deemed submitted for ruling.

L._Backeround

Plaintiffs are Owner-Operator Independent Drivers Association, Inc. (OOIDA),
William Meck (Mock) and Kenneth Hinzman (Hinzman). They bring this action on behalf of
themselves and all others similarly situated. OOIDA brings this action in its representative capacity

 ofits owner-operator members. It is a not-for-profit agency incorporated and located in Missouri,
and has approximately 86,000 members nationwide. Meck and Hinzman are citizens of Florida.
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Defendant is Heartland Express, Inc. of Iowa (Heartland). Heartland transports
property in equipment leased from independent truckers (owner-operators), including formerly Meck
and Hinzman. Authorized motor carriers like Heartland are required by federal law and regulations
to have a written lease meeting the statutory requirements if they transport in equipment they do not
own. These regulations are sometimes referred to as truth in leasing regulations.

Plainﬁffs contend that Defendant’s leases fail to contain required provisions under
49 CF.R. § 376.12. Specifically, plaintiffs allege that defendant has charged back insurance
coverage to owner-operators; leases are required to specify that such purchase of insurance is not a

‘requirement of entering into the lease. Plaintiffs further allege that the charge-back was higher than
the insurance premium; that defendant charges more for fuel than it pays out to fuel suppliers; and
that the leases do not contuin provisions as to how fuel payment is calculated. Plaintiffs filed this
lawsuit seeking a mixture of equitable and monetary relief under the regulatory enforcement
provisions of 49 U.S.C. § 14704.

| Plaintiffs seek to represent a class consisting of all owner-operators in the United
- States who, after October 1997, have leases or have entered into leases with Heartland. Defendant
contends certification is not appropriate for reasons discussed below.

Plaintiffs’ motion seeks certification of a class fn accordance with Federal Rules of
Civil Procedure 23(=) and either 23(b)(2) or 23(bX3) (¢his order will refer to individual rules of the
Federal Rules of Civil Procedure as “Rule”). The burden is on plaintiffs to demonstrate that the

requirements for certification under these Rules have beenmet. Smith v. Merchants & Famous Bank

of West Helena, 574 F.2d 982 (8th Cir. 1978); Walker v. World Tire Corp., 563 F.2d 91 8,921 (8th
Cir. 1977).
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Before certifying a class, the court must engage in “rigorous analysis™ of plaintiffs’
ability to meet the requirements of Rule 23. Gen. Tel. Co. v. Falcon, 457 U.S. 147, 161 (1982).
However, courts have no authority “to conduct a preliminary inquiry into the merits of a suit in order
to determine whether it may be maintained as a class action,” Eisen v, Carlisle & J; acquelin, 417 U.S.
156, 177-178, 94 S.Ct. 2140, 2152-2153 (1974), unless it is necessary to make a meaningful
determination of class certification issues. Coopers & Lybrand v, Livesay, 437 U.S. 463, 469, 98
S.Ct. 2454, 2458 (1978).

Plaintiffs and defendant have presented considerable evidentiary support for and
against the motion; the court concludes that on balance the interests of justice are better served by
granting class certification.

L. Analysis

A. Federal Rulc of Civil Procedure 23(a).

Plaintiffs must demonstrate that the persons they wish to represent as a class are
“similarly situated,” the proposed class is sufficiently numerous, the case presents common questions
of fact and law, the claims of class representatives are typical of the class, and plaintiffs arc adequate
representatives. Fed. R. Civ. P. 23(a). The court finds that plaintiffs have carried their burden as
to each element of Rule 23(a).

There is no dispute that there is numerosity. Both parties agree there are perhaps up
to 600 plaintiffs in this suit. The court finds that numerosity is satisfied.

In order to meet the commonality test, there must be common questions of law or fact
among the members of the class. Paxton v. Union Natl. Bank, 688 F.2d 552, 561(8th Cir. 1982).

Commonality is not required on every question raised in a class action, but is satisfied when the legal

3
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question linking the class members is substantially related to the resolution of the litigation. Id.;

DeBoer v. Mellon Mortgage Co., 64 F.3d 1171, 1174 (1995). In their Amended Complaint,
plaintiffs allege defendant has violated one federal regulation. Defendant testified in the evidcntiary

hearing on class certification that there was no negotiation during the relevant period, such that all

leases were of the same form.

The typicality rule requires that the claims of the named plaintiffs be typical of the
class. Paxton, 688 F.2d at 561. The burden of demonstrating typicality is fairly easily met so long
as othe;' class members have claims similar to the named plaintiffs. Id. at 562; DeBoer, 64 F.3d at
1174. The court finds that a sufficient relationship exists between the alleged injury to the named
plaintiffs and the conduct affecting the class, so that the court may properly attribute a collective
nature to the challenged conduct. See In re American Medical Svstems, Inc. 75 F.3d 1069 (6th Cir.
1996).

Adequacy of representation means that the representatives will fairly and adequately
protect the interest of the class. Beckmann v. CBS. Inc., 192 FR.D. 608, 614 (D. Minn. 2000).
Defendants argue that Meck and Hinzman cannot adequately represent the class because their
individual claims dlﬂ’er from those of the proposed class members, and that Meck and Hinzman have
an “ax to grind with Heartland.” The court finds this argument unpersuasive. While they may or
may not have other claims not now pleaded in the Amended Complaint, Meck and Hinzman are
seeking the same declaratory and monetary reliefas the potential plaintiffs would seek; these claims
do not create a conflict for the class representatives. The court concludes that the named plaintiffs
will adequately represent their class. The court further detennincé from this record that counsel for

4
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plaintiffs will prdvide adequate representation of the class.
B._Rule 23(h).

Plaintiffs argue that certification of the class is proper under Fed.R.Civ.P. 23(b)(2)
or23 (b)(3). Thus, after meeting the requirements of Rule 23 (2), plaintiffs must also show either that
they are entitled to equitable relief and that monetary damages do not predominate, Fed. R. Civ. P.
23(b)(2), or that common questions predominate over individual questions, and a class action is the

superior method for adjudicating the controversy. Fed. R. Civ. P. 23(b)(3).

1. Rule 23(b)(2).
Defendants argue that certification under 23(b)(2) is not appropriate because this

lawsuit is really about monetary damages and not injunctive relief, Rule 23 (bX2) class actions relate
to injunctive or declaratory reliefto the classas a whole, requiring a unity of purpose that is generally

| not available if predominant relief'is monetary damages. Rice v. City of Phila. delphia, 66 F.R.D. 17
(E.D. Pa. 1974); Robidoux v, Celani, 987 F.2d 931 (2d Cir. 1993). Monetary relief predominates
unless it is incidental to requested injunctive or declaratory relief. Allison v. Citgo Petroleumn Corp.,
151 F.3d 402, 415 (5th Cir. 1998). Incidental means that damages flow directly from a defendant’s
liability to the class as a whole on the claims forming the basis of the injunctive relief, Id. When
monetary relief being sought is less of a group remedy, like incidental or statutory damages, and
instead depends more on the varying circumstances and merits of each potential class member’s case,

-~ then the monetary relief “predominates” and certification under Rule 23(b)(2) is inappropriate. Id.
| However, “if the Rule 23(a) prerequisites have been met and injunctive or declaratory reliefhas been
requested, the action usually should be allowed to proceed under subdivision (b)(2).” DeBoer 64

F3dat1175.
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In their Amended Complaint, plaintiffs seek fourteen different items of relief, with
approximately the first nine ranging from declaratory relief of legal violations, injunctions, and an
accounting. Plaintiffs also seek restitution or disgorgement of sums allegedly unlawfully withheld,
the creation of an escrow account, and the award of attorneys’ fees. These equitable requests do not
appear pretextual to monetary relief,

Defendant suggests that 23(b)(2) would be inappropriate becanse Meck and Hinzman
no longer work for defendant, therefore they would not benefit from equitable relief. The court
disagrees. Where class claims are inherently transitory such as here, “the termination of a class
representative's claim does not moot the claims of the unnamed members of the class.” Gerstein v.
Pugh, 420 U.S. 103, 110 n. 11, 95 S.Ct. 854, 861 n. 11, 43 L.Ed.2d 54 (1975); Sosna v, lowa, 419
U.S. 393, 401-02, 95 S.Ct. 553,558,42 L.Ed.2d 532 (1 975). Even where the class is not certified
until after the claims of the individual class representatives have become moot, certification may be
deemed to relate back to the filing of the complaint in order to avoid mooting the entire controversy.
See, e.g., County of Riverside v. McLaughlin, 500 U.S. 44, 50,111 S.Ct. 1661, 1667 (1991); Sosna
v, Jowa, 419 U.S.at 402 n. 11, 95 S.Ct. at 559 n. 11. Robidoux 987 F.2d at 938-939.

A hybrid Rule 23(b) class has been found to be an appropriate vehicle for class

| actions such as these factsprgsent_ See, e.g., Beckman, 192 F.R.D. at 615. In a hybrid case, liability
can be determined under Rule 23(b)(2) procedures, and damages under Rule 23(b)(3). Id. The court
finds that for purposes of determining liability, class certification would be appropriate under Rule
23(bX2).

2. Rule 23(b)(3). _
Certification under Rule 23(b)(3) requires greater precision in the definition of a class.

6



Case 3:02-cv-01005-HLA-MCR Document 110-7 Filed 08/30/04 Page 8 of 11 PagelD 1541

12:57 JAN 23, 2093 TEL NO: 5152846294 #52053 PAGE: 8/106

Ricev, Cuy of Philadelphia, 66 F.R.D. 17 (E.D. Pa. 1974). This is so because Rule 23(b)(3) requires

that questions of law and fact are common and predominant, and that a class action is a superior
vehicle.

Defendants argue that individual questions of fact predominate and that plaintiffs do
not meet the more stringent test of “commonality” required under Rule 23(a). However, the court
finds that common questions of law and fact predominate. Plaintiffs seek relief based on alleged
violation of one particular federal law. If liability is found, it will apply to all class members.
Further, as defendant’s CFO, John Cosaert, testified at the evidentiary hearing of December 18,
2002, all owner-operators were asked to sign the same form lease. There was no negotiation of
terms. Thus, the court is satisfied that common questions of fact and law do predominate.

The second prong of Rule 23(b)(3) is whether class action is a superior vehicle to
other forms of remedy for the potential plaintiffs. ;I'he federal rules set out four factors for which
to analyze this question:

(1) The interest of members of the class individually controlling the prosecution or
defense of separate actions. Fed.R. Civ.P. 23 (b)(3X(A). The monetary interests of. any one plaintiff
are too small for each potential plaintiff to go forward on their own. Although the regulations allow
for the award of attorney fees, according to OOIDA testimony, most of the potential plaintiffs earn
anetannual salary of around $35,000 and are on the road for most of the year. The court agrees that
it is doubtful that the majority of these owner-operators would have the time or inclination to seek
the relief to which they are allegedly entitled.

(2) The extent and nature of ahy liﬁgaﬁonalreadycommeucedbyoragainstmanbms

‘of theclass. Fed. R. Civ. P. 23(b)(3)B). There is no evidence of other lawsaits.
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(3) The desirability/undesirability of concentrating litigation in a particular forum.
Fed. R. Civ. P. 23(b)(3)(C). Multiple suits might very well create inconsistent judgments. Thus,
concentrating the issues in this forum is desirable.

(4) The difficulties in management of the class. Fed. R. Civ. P. 23(b)(3)(D).
Plaintiffs’ counsel appear to be capable of managing the class.

Defendants contend there are two other methods by which plaintiffs can seck relief
that are superiorto this class action lawsuit: filing a complaint with the Surface Transportation Board
and individual actions. The court does not agree. First, determination of superiority is made by
evaluating the case using the four factors set out in the rules. Rule 23(b)(3)(A)«(D). Second, as
detailed above, 600 individual lawsuits would not be superior to this single class action.

Thus, as to the question of damages, the court finds that Rule 23(b)(3) shall be the
appropriate vehicle.

IIl. Summary

Plaintiffs’ motion for class certification is granted. Federal Rule of Civil Procedure
23(cX4)(A) and (B) allow the court to narrow the requested class as to certain issues and into
subclasses, s0 as to avoid problems of an over-broad class definition. Rice, 66 FR.D. 17. The court

-ca&ﬁesthmémbchsswasappropdateforpmposesofﬁmherpmwedingsmmis case the persons
that meet the following requirements: '

Subclass A: All owner-operators in the United States who, after

October 1, 1997 and through the pendency of this proceeding, are or

have entered into leases with Heartland, or its authorized agents or

business affiliates, that are subject to federal regulations contained in

Part 376, Code of Federal Regulations, limited to those owner-

operators who were charged for bobtail or non-trucking liability
insurance. -
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Subclass B: All owner-operators in the United States who, aftcr
October 1, 1997 and through the pendency of this proceeding, are or
have entered into leases with Heartland, or its authorized agents or
business affiliates, that are subject to federal regulations contained in
Part 376, Code of Federal Regulations, limited to those owner-
operators who were charged for the use of the Comdata card.

Subclass C: All owner-operators in the United States who, after

October 1, 1997 and through the pendency of this proceeding, are or

have entered into leases with Heartland, or its authorized agents or

business affiliates, that are subject to federal regulations contained in

Part 376, Code of Federal Regulations, limited to those owner-

operators who purchased fuel at Heartland terminals.

The court designates OOLDA, Meck, and Hinzman as class representatives, and Paul
D. Cullen, Sr., David A. Cohen, Paul D. Cullen, Jr., and Kevin M. Reynolds as class counsel.

Further, in order to avoid the problems raised by defendants that determination of
damages will rcsult in a series of mini-trials, the court Pproposes to bifurcate this proceeding into two
parts: the first phase will decide the Liability issues; the second, damages issues.

Defendant’s motion for partial summary judgment and the question of bifurcation
here proposed will be heard commencing at 9:00 a.m. (CDT) on January 30, 2003. Thereafier, the
court may or may not requite amendment of the sub-class definitions. The court also retains the

authority to modify or decerify the sub-classes or designate further sub-classes as the case
progresses. General Tel. co. of Southwest v, Falcon, 457 U.S. 147, 160 (1982); Fed. R. Civ. P.

23(c)1).
IT IS SO ORDERED.

Dated ﬂns 23rd day of January, 2003, , R 1,42

CHARLES R. WOLLE, JUDGE
U.S. DISTRICT COURT
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-<IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
OWNER-OPERATOR INDEPENDENT )
DRIVERS ASSOCIATION, INC., et al., )
Plaintiffs, ;
VS. _ ; No. 00-0258-CV-W-FJG
LEDAR TRANSPORT, et al., ;
Defendants. ;

ORDER

Currently pending before the Court is Defendants’ Motion for Summary Judgment
{(Doc. # 230), Plaintiffs’ Motion for Summary Judgment (Doc. # 232), Defendants’ Motion
~ to Strike the Declaration of Gary Doss and td Exclude His Testimony At Trial (Doc. #
255): Defendants’ Motion to Strike Declaration of David Wainstock and to Exclude His
Testimony At Trial (Doc. # 261), Plaintiffs’ Motion to Dismiss for Lack of Jurisdiction
Counterclaims of Ledar and Hawthome Leasing, Inc. Against Absent Class Members
{Doc. # 267) and Plaintiffs’ Motion to Dismiss Counterclaims of Ledar Transport, Inc. .
(Doc. # 269).

. BACKGROUND
Defendant Ledar Transport, Inc. (“Ledar”) operates as a federa_!lil

regulated motor carrier providing fransportation of property in interstate commerce under
authority granted by the Department: of Traﬁspodation. In order to transport this freight,

Ledar leases equipment from independent owner-operator truckers who are “owners” of
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the trucks within the meaning of 49 C.FR. § 376.2(d). As a federally regulated motor
carrier, Ledar may perform transportation in equipment it does not own only if the
equipment is covered by a written lease agreement meeting the requirements contained
in 49 C.F.R. Part 376, Section 376.12.

Defendants Ledar and Hawthomn Leasing, Inc. a/k/a Hawthorne Leasing, Inc.
(hereafter “Hawthorne”), Carl E. Higgs and Scott L. Higgs have also entered into “Lease
Purchase Agreements” with many of these owner-operators. Under these agreements,
the owner-operators lease a truck tractor unit with an option to purchase at the end of a
specified term. The owner-operators then enter into “Standard Lease Agreements”
whereby the owner-operators lease the truck and their driving services back to Ledar.

Plaintiffs allege that Ledar's leases violate the requirements of 49 C.F.R. § 376 by
having--terms which confiict with the regulations; by failing to set forth certain terms
required by the regulations and also by failing to include certain terms required by virtue
of Ledar’s business practices. Plaintiffs allege that this arrangement and the interrelation
between the terms of the Lease-Purchase Agreement and the Standard Lease
Agreement combine to create violations of the federal leasing regulations. In their First
Amended Complaint, plaintiffs seek “a declaratory judgment that the Standard Lease
Agreement does not comply with the requirements of Part 376; preliminary and
permanent injunctive relief restraining Ledar from performing DOT-authorized
transportation in equipmént it does not own unless and until written lease agreements
meeting the requirements of Part 376 are executed with all owner-operators leasing such
equipment to Ledar; restitution of owner-operator lessors’ escrow funds held by

Defendants in violation of 49 C.F.R. § 376.12(k); and damages for. Defendants’ violation

2
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of 49 C.F.R. Part 376 and the Standard Lease Agreement. Plaintiffs also seek recovery
of costs and attomeys' fees as provided under 49 U.S.C. § 14704(e).

Plaintiffs originally filed suit in this Court against Ledar Transport Inc. on March
17, 2000. On April 5, 2000, plaintiff filed a Motion for a Preliminary Injunction. A hearing
on the motion fdr preliminary injunction was held on September 27, 2000 and on
November 3, 2000 this Court issued an Order granting plaintiff's Motion for a Preliminary
Injunction. In the Order granting the Motion for Preliminary injuncﬁ'on, the Court found
that “there is no serious dispute that Ledar’s Lease Agreement violates a number of
regulatory requirements, or fails to include provisions in the Agreement which are
required by the regulations.” Accordingly, the Court enjoined Ledar from performing any
transportation in equipment it did not own until it executed a written lease agreement
approved by this Court as conforming to the requirements contained in 49 CF.R. §
376.12. The Court also held that for each equipment lessor' who was subject to any
other lease, lease-purchase or sales agreement, could at their option rescind their
agreement free of any penalty or from any further obligation. (November 3, 2000 Order
granting Motion for Preliminary Injunction). On November 14, 2000, the Coﬁtt clarified its
previous Order and stated that “ftjhe equipment lessors also have the option of
continuing to lease equipment from Ledar, making appropriate payments, and may at
their option continue working for Ledar or may use the legsed trucks in service for other

carriers.” (November 15, 2002 Order). On January 18, 2001, the Court issued an Order

~ 'For purposes of the Standard Lease Agreements, the lessors are the owner-
operators and the lessee is Ledar. For purposes of the Lease-Purchase Agreements,
the lessors are either Ledar or Hawthom Leasing or Scott Higgs and the lessees are the
owner-operators. : o : '

3
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approving a new lease and found that the revised lease complied with the provisions of
49 C.F.R. § 376.12. On May 7, 2001, plaintiffs filed a First Amended Complaint, adding
as defendants, Hawthorn Leasing, Inc., Carl E. Higgs, Alice Norma Higgs and Scott L.
Higgs. On March 31, 2002, the Court granted plaintiffs' Motion for Class Certification.
Il STANDARD
A moving party is entitled to summary judgment on a claim only if there is a showing that
“there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” Fed.R.Civ.P. 56(c). “[The substantive law will identify
which facts are material. Only disputes over facts that might affect the outcome of the
suit under the governing law will properly pfedude the entry of summary judgment.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). If the moving party meets
this requirement, the burden shifts to the non-moving party to “set forth specific facts
showing that there is a genuine issue for trial.” Anderson, 477 U.S. 242, 248 (1986). In
Matsushita Electric Industrial Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986),
tﬁe Court emphasized that the party opposing summary judgment “must do more than
simply show that there is some metaphysical doubt as to the material facts” in order to
establish a genuine issue of fact sufficient to warrant trial. In reviewing a motion for
summary judgment, the court must view the evidence in the light most favorable to the
non-moving party, giving that party the benefit of all ‘inference's that may be reasonably
drawn from the evidence. Matsushia, 475 U.S. 574, 588; Tyler v. Harper, 744 F.2§I 653,

655 (8th Cir. 1984), cert. denied, 470 U.S. 1057 (1985).
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lil. DISCUSSION
A. Defendants’ Motion for Summary Judgment

Defendant moves for summary judgmen? on the following grounds: 1) Plaintiff's

Claims Against Hawthorne Leasing, Inc., Carl Higgs, Scott Higgs and Norma Higgs Fait

As a Matter of Law and 2) Plaintiffs’ Cannot Base Their Damage Claims of Violations
Outside the Applicable Two-Year Limitations Period. Defendants have also raised the
issue Qf what the proper legal standard is analyzing plaintiffs' claims. Defendants argue
that the correct standard is “substantial compliance” rather than a “strict” or Yiteral”
compliance requirement. Because plaintiffs have addressed some of the same issues in
- their Motion for Summary Judgment, the Court will discuss those arguments where they
-overiap.

1. “Substantial Compliance” vs. “ Strict Compliance”

Defendants argue that in determining whether it complied with the Truth in Leasing
Regulations, the Court should apply the standard of “substantial compliance.”
Defendants argue that this standard has been applied by the Interstate Commerce
Commission in Dart Transit Company - Petition for Declarato Order, 91 1.C.C. 701,
702, 708, 1993 WL 220182 (1993), Renteria v. K&R Transportation, Inc., No. 98CV-290
(C.D.Cal. June 22, 2001) and Strickland v. Trucker's Express, Inc., No. CV-95-62-M-LBE

- (D.Mont. Feb. 3, 2003). In Renteia, the Court stated:

- Reviewing the authorities, however, the Court cannot conciude that the
standard is one of literal compliance. Whatever, the facts may have been
that prompted the court to grant the preliminary injunction in [OOIDA v.]
Ledar, the case cannot stand for the proposition that substantial -
‘compliance with the Regulations should never be considered at alf either in

5



Case 3:02-cv-01005-HLA-MCR Document 110-8 Filed 08/30/04 Page 7 of 23 PagelD 1551

finding liability or in granting or denying a remedy for non-compliant conduct
by way of injunction or restitution. A rule that anything less than literal
compliance requires that automatic granting of relief would, in many cases,
lead to a wholly unreasonable and even unjust result.

Id. at 8-9. In Renteria, the Court found that the defendants had substantially complied

with the regulations finding that “the defendants took all practical steps both to apprise
the plaintiffs of the required information and to make available to the plaintiffs the details
of the method defendants used in making their calculations.” Id. at 13. Similarly, in

Strickland, the Court stated that it agreed with the analysis in Renteria that the

appropriate standard to apply was that of “substantial compliance.” In that case, thé
Court found that the defendant had sqbstantially complied with 49 C.F.R. § 376.12(d)
because plaintiffs were told exactly how much they would get paid for each load at the
time they were contacted about the load and they received their pay in the amount they
were told. However, with regard to § 376.12(g) relating to an insurance deduction, the
Court found that the defendant had not substantially complied with this provision.

Plaintiffs argue that in this Court's November 3, 2000, Order granting the motion
for Preliminary Injunction, the Court found that numerous provisions of Ledar’s Standard
Lease Agreement violated the Truth-in-Leasing regulations and aré therefore illegal.
Thus, plaintiffs argue that the Court should rely on its previous preliminary injunction
findings and enter summary judgment in their favor on these issues. Plaintiffs also argue
that defendants are liable for numerous other business practices.

Defendants argue that the Court is not bound by the preliminary fnjunction findings
- and that the concept of “substantial compliance” meets the purpose and spirit of the -

regulations. Defendants assert that the Court should view the totality of the
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circumstances when making a determination as to whether defendants violated the
regulations. Additionally, defendants argue that there are genuine issues of material fact
\M\ich are in dispute as to whether the leases were in substantial compliance with the
regulations.

In reply, plaintiffs argue that the doctrine of substantial compliance has no
appﬁcaﬁon in the context of a clear statutory prerequisite and that the regulations clearly
reqqire that the rights and obligations and disclosures be set out in the written lease.
Even if the Court were to adopt the substantial compliance teét, plaintiffs argue that
Ledar has failed to introduce evidence that it substantially complied with the truth-in-
leasing fegulatiqns.

The Court feels compelled to point out first that in the Order granting plaintiffs’
Motion for a Preliminary Injunction, the Court did not determine what the comrect standard
was with regard to complying with the regulations. Rather, the Court in analyzing the
motion for prefiminary injunction found that it was appropriate in that context to apply a
‘reasonable cause” standard. Under this standard, the Court does not balance the
equities between the parties as is traditionally done in with a motion for preliminary
injunction, but rather determines only whether reasonable cause exists to believe that a
violation of an act has occurred. In deciding whether the reasonable cause standard

should be applied, the Court noted that pursuant to Burlington Northem Railroad Co. v.

Bair, 957 F.2d 599 (8" Cir.), cert denied, 506 U.S. 821 (1992), several factors should be
| considered such as: 1) whether Congress had already balanced the equities; 2) whether
| 1he purpose of the act is served by the injunction and 3) whether there is a “flat ban” on
the prohibited conduct. The Court found that these factors existed and then proceeded

7
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to consider whether the plaintiffs had demonstrated that reasonable cause existed to
believe that the terms of defendant’s standard lease agreement violated the federal
motor carrier law. After considering the parties’ arguments the Court determined that
there was reasonable cause to believe that Ledar’s lease agreements violated federal
motor carrier law. However, it should be noted that the Preliminary Injunction order was
entered relatively eary in the case and without the benefit of testimony from any
witnesses. Additionally, the parties were allowed only a short time for oral argument.

As the Court noted in International Brotherhood of Electrical Workers, AFL-CIO No. 1 v.

St. Louis County, 117 F.Supp.2d 922, 934 (E.D.Mo. 2000), the standards for the

_ granting of a preliminary injunction and for the entry of summary judgment are different.
Additionally, defendants note that if plaintiffs had wished to have a consolidated
preliminary injunction hearing and a trial on the merits, they needed to properly move the
Court to do so under Fed.R.Civ.P. 65(a)(2). However, plaintiffs failed to do so.

At this étage of the proceedings, the Court now has the benefit of substantially
more information than it did when considering the preliminary injunction motion, including
the affidavits of Carl Higgs, Scott Higgs, Noma Higgs as well as two former employees,
Gary Doss and David Wainstock. In considering whether Ledar’s leases violate the
Truth-in-Leasing regulations, the Court finds that the proper standard to apply is the
“substantial compliance” standard. As the Court in Renteria v. K& R Transportation, Inc.,
No. 98CV290 (C.D. Cal. -Juhe 22, 2001) noted, “{a] rule that anything less than literal
compliance requires the automatic gfanting of relief would, in many cases, lead to a
Wholly unreasonable and even unjust result. The Commission apparently recognized the
danger involved in establishing the arbitrary rule. Circumstances may dictate that refief

8
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be denied even in the face of noncompliance, technical or otherwise.” (Slip op at 9).

Plaintiffs state that in Sawyer v. County of Sonoma, 719 F.2d 1001, 1008 (9" Cir. 1983)

the Court stated that the doctrine of “substantial compliance . . . has no application in the
context of a clear statutory prerequisite that is known to the party seeking to apply the
doctrine.” However, as this case did not involve the Truth-in-Leasing regulations, but
rather involved a county employee seeking additional retirement benefits for prior military
service, the Court does not find it to be persuasive. Additionally, the Court notes that
plaintiffs have failed to cite a single case suggesting that the “substantial compliance™
standard should not be applied and that instead a literal or strict standard should be
‘used.

- Considering the parties arguments in this context, the Court finds that there are
»genuine issues of material fact which preclude the entry of summary judgment on the
question of whether defendants are liable for violating the truth-indeasing regulations.
Accordingly, the parties’ Motions for Summary Judgment on this basis are hereby
DENIED. |

2. Statute of Limitations
Defendants argue thét plaintiffs cannot base their claims against Ledar on

violations that occurred before March 17, 1998, which is two years before the date the
Complaint was filed. Additionally, defendants argue that plaintiffs cannot base their
claims against Hawthome Leasing, Inc. or the individual defendants on violations that —
occurred before May 7, 1999, which is the date two years before the filing of the First
Amended Complaint whtch named them as parties. Defendants argue that there is only o

. one fimitations period for damage actions under §14704 and ﬂ'nat period is two years.

9
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The statute states as follows:

Damages - A person must file a complaint with the Board or Secretary, as

applicable, to recover damages under Section 14704(b) within 2 years

after the claim accrues.

47 U.S.C. § 14705(c). However, defendants state that in this instance, plaintiffs claims

are authorized pursuant by § 14704(a)(2), not by § 14704(b). Defendants state that
there is a drafting error in the statute and that the language contained in § 14704 (a)(2)
pertaining to damages was intended to be codified at § 14704(b).

Plaintiffs disagree and note that because § 14705 does not contain a limitations
period applicable to leasing regulation violations, the four year default limitations period in
28 U.S.C. § 1658 applies. This statute states that “[elxcept as otherwise provided by
law, a civil action ariéing under an Act of Congress enacted after the date of the
enactment of this section may not be commenced later than 4 years after the cause of
action accrues.” Plaintiffs state that the Supreme Court has made clear that Congress

intended this four year statute of limitations to apply to any federal statute enacted after

December 1, 1990, that did not have its own statute of limitations. North Star Steel Co.

V. Thomas, 515 U.S. 29, 34-35 (1995). Additionally, plaintiffs note that in OOIDA v.

Heartland Express, Inc. of lowa, No. 3-01-CV-80179, (S.D. lowa Jan. 31, 2003), the

Court considered these same arguments and found that the four year statute of
limitations was applicable. In that case the Court stated: “[tlhe damage recovery period
applicable to motor carriers under the ICCTA is four years, the default statute of

- limitations for federal causes of action, 28 U.S.C. § 1658." (Slip op. at 7). In that case
the Court did not ﬁnd the s;tatuto:y language of § 14704 ambiguous. Nor did the Court
find that an absurd result would occur if the four year statute of limitations were applied.

10
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At least one other federal district court has considered this issue and come to an

opposite conclusion. In Fitzpatrick v. Morgan Southern, Inc., 261 F.Supp.2d 978

(W.D.Tenn. 2003) the Court found that the statute contained an error and agreed that
the two year statute of limitations contained in § 14705(c) should be applied to private
rights of action under § 14704(a)(2).

This Court agrees with the decision in Heartland Express, Inc. and finds that the
statute is not ambiguous and that the four year statute of limitations applies in this
instance. Therefore, defendants’ Motion for Summary Judgment on this issue is hereby
- DENIED. |

B. Plaintiffs’ Motion for Summary Judgment

As previously discussed, the Court has found that there are disputed issues of
fact relating to whether defendants violated the truth-in-leasing regulations. Therefore,
the Court denied the parties’ cross-motions for summary judgment. However, there is
one issue on which the Court finds that there are no disbuted issues of fact. Plaintiffs
assert that Ledar and Hawthorne are “affiliated” entities because until the sale of-
Hawthbme in November 2000, both companies had the same owners, officers and B
directors. Hawthome entered into “Equipment Lease.Agreements” or lease-purchase
agreements with plaintiffs Buckaflew and Day as well as with most members of the
dass The lease pu@hase agreements stated that “during this lease the equipment will
be operated exclusively under a lease agreement with Ledar Transport, Inc., a Missouri _
corporation or such other cartier as may be approved in writing by Lessor.”

in QOIDA v. Archc Express, Inc., 87 F.Supp.2d 820 (S D.Ohio 2000), the Court

constdered a similar issue. In that case, Arctic was a regulated motor carrier engaged in

1
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the business of providing transportation services to the shipping public. D&A was a non-
carrier company engaged in the business of leasing truck tractor units, with the option to
purchase, to independent owner-operators. D&A and Arctic were under common
ownership and control. In that case the Court considered the ICC's opinion in Dart. The
Court found:

The ICC found that the purpose behind the regulation was to prevent

‘fa]buses or the potential for abuse occasioned by collusion between a

carrier and the third-party beneficiary of an equipment purchase deduction.’

Id. at 13. In reaching its conclusion in Dart, the Commission took into

consideration comments and the purpose behind the leasing regulations. . .

. This Court finds that this interpretation is reasonable as it serves to bring

entities “affiliated” with registered motor carriers under the umbrelta of the

Act. The Commission’s findings prevent registered carriers from taking

advantage of a potential loophole in the Act. If this loophole is not closed,

a registered carrier could create a non-registered business entity and

thereby avoid the regulations promulgated under the Motor Carriers Act.

Id. at 828-29. The Courtin Arctic following the ICC’s decision in Dart, treated D&A and
Arctic as affiliated entities.

Defendants assert that the degrees of “affiliation” can only be determined after a
trial on the merits where plaintiffs must show evidence of the degree of affiliation
between Ledar and Hawthome. Defendants state that there are genuine issues of
material fact in dispute as to the extent of “affiliation” between the two companies and
the amount of “affiliation” required to subject a motor carrier to the regulations. The
Court does not agree and finds that plaintiffs have met the standard to show that Ledar
and Hawthorne are affiliated entities. Additionally, defendants argue that not all
members of the class entered into equipment lease agreements with Hawthome Leasing
and those that did must be divided into subclasses for liability purposes. Thus,

defendants argue there are genuine issues of material fact in dispute as to the nature

12
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and extent of any |iability against Hawthome. However, this is an issue which can be
addressed during the damages phase of the trial if necessary and need not prevent a
finding that Ledar and Hawthorne are affiliated entities. ‘

C. Motions to Strike Affidavite of Wainstock & Doss

Defendants have moved to strike the affidavits of both Gary Doss and David
Wainstock because the declarations fail to meet the foundational requirements of
Fed.R.Civ.P. 56(e), the plaintiffs failed to disclose these witnesses before the close of
discovery and the declarations are attempts to support plaintiffs’ fraud claims which have
not been properly pled.

Plaintiffs argue that the declarations meet the foundational requirements of
Fed.R.Civ.P. 56(¢), the hon-disclosure of these w:tnesses was substantially justified and
hamless and fraud is an element of plaintiffs alter ego argument and is properly before
the Court.

The Court will not strike the declaratione of these witnesses at this time and
instead will determine whether any ‘testimony of these witnesses should be excluded
after they have testified. Therefore, Defendants’ Motions to Exclude the Declarations of

"David Wainstock and Gary Doss (Docs. 255, 261) are hereby CONDNONALLY
DENIED.

D. Motion to Dismiss Counterclaims of Absent‘ Class Members

Plaintiffs move to dismiss the counterclaims filed against the absent class
members by Ledar and Hawthomne Leasing for lack of subject matter jurisdiction and fer
failure to state a claim upon which relief may be granted. Plaintiffs state that because -
‘the Court has determined that absent class members are not “parties” to this a'oﬁon,"me |

13
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claims against them cannot be brought as compulsory counterclaims under Fed.R.Civ.P.
13.

On May 2, 2001, the Court granted plaintiffs’ motion to file an Amended Complaint
to add Hawthome Leasing, Carl Higgs, Scott Higgs and Alice Norma Higgs as
| defendants. Défendant Ledar answered the Amended Complaint and then brought
counterclaims against the named plaintiffs. After the Court certified this case as a class
action on March 31, 2002, Ledar and Hawthome filed counterclaims against virtually all
absent class members. |

Defendants state in their Counterclaim that the Court has “original jurisdiction
pursuaht to 28 U.S.C. 1331 (federal question jurisdiction) and 1337 (proceedings arising
under an act of Congress regulating commerce). The causes of action alleged in these
. counter-claims arise out of the exact same agréements under which the Plaintiffs’ base
their claims which are the subject matter of this litigation. However, in the alternative, if
the Court finds that it does not have jurisdiction for these counter-claims under 28 U.S.C.
1331 or 1337, the Court has Supplemental jurisdiction to_ hear these counter-claims under
28 U.S.C. 1367 as the counter-claims are related to, and form part of, the .sameA case or
controversy.” (Counterclaims of Ledar and Hawthome Leasing, Inc.).

Plaintiffs argue that the counterclaims are facially deficient to invoke federal
jurisdiction under 28 U.S.C. §§ 1331 and 1337. Plaintiffs state that defendants do not
cite any Act of Congress upon which their jurisdiction for the counterclaims may be based

and as a result their claim of original jurisdiction should be disregarded. f With regard to
- supplemental jurisdiction, plaintiffs state that defendants’ counterclaims are permissive |
and not compulsory and thus the Court has no supplemental jurisdicton over them. S

14
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Plaintiffs argue that because the counterclaims are permissive they require their own
jurisdictional basis. Plaintiffs state that because defendants cannot meet either the
diversity of citizenship requirement or the amount in controversy requirement, the
counterclaims should be dismissed.

In response defendants afgue that because the causes of action alleged in the
counterclaims arise out of the same agreements upon which plaintiffs base their claims
the Court has jurisdiction over the counterclaims. Defendants state that they “recognize
that this Court could find that it does not have jurisdiction to hear their counterclaims
under either 28 U.S.C. 1331 or 28 U.S.C. 1337. Contrary to Plaintiffs’ assertions,
however, such a determination would not be fatal to Defendants’ counterclaims.”
(Defendants’ Suggestions in Opposition, p. 2). Defendants assert that the Court has
supplemental jurisdiction because the counterclaims relate to and form part of the same
case or controversy. Defendants also argue that the Court has not already detérmined
that the counterclaims against the absent class members are permissive because the
Court did not make an affirmative finding or conclusion of faw that: 1) the absent class
fembers were not parties to the action, 2) that Fed.R.Civ.P. 13 does not apply to
absent class members or 3) that any claims against absent class members cannot be
brought as compulsory counterclaims.

First, the Court does hot find that it has original juﬁsdict_ion over defendants’
counterclaims as the only statute defendants cite is 28 U.S.C. § 1337 - proceedings
arising under an act of Congress regulating commerce. However, defendants fail to
méke any reference to an act of Congress. Therefore, the Court will focus on the issue
of supplemental jurisdiction, | |

15
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In Evans v. American Credit Systems, Inc., No. 8:02CVv472, 2003 WL 23018529

(D.Neb. Dec. 10, 2003), the Court noted:

In 1990, the supplemental jurisdiction statute, 28 U.S.C. 1367(a), was
enacted; it provides that “in any civil action of which the district courts have
original jurisdiction over all other claims that are so related to the claims in
the action within such original jurisdiction that they form part of the same
case or controversy under Article Il of the Constitution.” 28 U.S.C.
1367(a). Prior to the adoption of section 1367(a), the "settled analytical
framework” for determining the limits of federal jurisdiction over a state law
counterclaim “depended on the distinction between ‘compulsory’ and
‘permissive’ counterclaim.” Blue Dane Simmental Cormp. v. American
Simmental Ass'n, 952 F.Supp. 1399, 1407 (D.Neb.1997). There is much
debate about whether section 1367(a) alters this well-settied framework.
Nevertheless, this court concurs with the court in Blue Dane: "[P]re-1990
counterclaim case law focusing on Rule 13 and the ‘compulsory’ versus
‘permissive’ distinction remains as relevant and instructive today as it was
before section 1367 was adopted. Using pre-1990 case law to ascertain
whether a federal court has subject matter jurisdiction over a counterclaim
is appropriate..." Id.

Id. at *1.

The Court has had an opportunity to previously consider the question of‘ whether
defendants’ counterclaims were compulsory or permissive. In the Order certifying this
case as a class action, the Court noted:

Additionally, the Court does not find that the counterclaims against the
named plaintiffs or the potential counterclaims which defendants state they
anticipate filing defeat commonality or typicality. In Fielder v. Credit
Acceptance Corp., 175 F.R.D. 313, 321 (W.D.Mo. 1997), the Court stated,

- this Court finds that Rule 13 of the Federal Rules of Civil Procedure is not
applicable in class actions.” Similarly, in Buford v. H & R Block Inc., 168
F.R.D. 340 (S.D.Ga. 1996), affd., 117 F.3d 1433 (11" Cir. 1997),

- defendants argued that many of the putative class members had defaulted
on their loans and that therefore they would have to assert counterclaims
against them. However, the Court disagreed and found the counterclaims
were permissive. In doing so the Court quoted from a leading
commentator on the issue. ‘

[Sltrong reasons support a determination that Rule 13
goveming counterclaims is inapplicable in class action suits
based on the language of Rule 13 and its underlying policies. -

16
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Apart from Rule 23 and its derivatives, all the other rules of

civil procedure, including Rule 13, were promulgated with

reference to guiding the conduct of litigating parties. Rule 13

expressly is applicable only to opposing parties. A court

may properly conclude that absent class members are not

opposing or litigating adversaries for purposes of Rule 13,

and therefore Rule 13 is inapplicable in a class context.

Because compulsory counterclaims can only be potentially

involved when Rule 13 applies, if absent class members are

not opposing parties within the meaning of the rule, it follows

that any counterclaims that may be permiitted in a class

action are not governed by Rule 13 and are purely

discretionary with the court. '
Id. at 363, quoting, 1 NEWBERG ON CLASS ACTIONS § 4.34 (emphasis
in original). See also, Davis v. Cash for Payday, Inc.. 193 F.R.D. 518, 521-
22 (N.D. Ili. 2000)(“[pJotential counterclaims do not defeat class
certtification.”)

Although the Court did not specifically state in that Order that defendants’
counterclaims are not compulsory, the Court sees no reason to depart from that

analysis. The Court also notes thatin OOIDA v. Arctic Express Inc., 238 F.Supp.2d 963

(S.D.Ohio 2003), the Court also found that the unnamed class members were not
“opposing parties™ under Fed.R.Civ.P. 13(a) and that the codnterclaims against these
absent class members were permissive. Additionally the Court determined that there

was no independent basis for asserting jurisdiction over the oour_wterclaims. 1d. at 966-

968. Defendants make much of the fact that the Court in that case fouﬁd that the
counterclaims against the named plaintiffs were compuléory. However, as plaintiffs point

out the Arctic court relied upon Sixth Circuit caselaw in reaching that determination.

Plaintiffs note that Eighth Circuit caselaw contradicts the decision in Arctic only on the

" issue relating to the named plaintiffs.

In Peterson v. United Accounts. Inc., 638 F.2d 1134 (8" Cir. 1981), the Court

considered whether a claim under the Fair Debt Collection Practices Act (‘FDCPA”) was

17



Case 3:02-cv-01005-HLA-MCR Document 110-8 Filed 08/30/04 Page 19 of 23 PagelD 1563

a permissive or compulsory counterclaim. In that case, plaintiffs incurred a debt as a
result of medical treatment. A debt collection agency then filed suit against plaintiffs in
state court to collect the debt. The plaintiffs then filed a claim in federal court alleging
that the debt collection agency had violated certain provisions of the FDCPA. The district
court dismissed the action finding that the claim should have been raised as a
compulsory counterclaim. The Eighth Circuit reversed stating: |

the goals of Rule 13 and the purpose of the FDCPA can best be
effectuated by holding the counterclaim involved in this case permissive,
rendering it cognizable in either the state or federal court. In the instant
case, the circumstances giving rise to the original debt are separate and
distinct from the collection activities undertaken by United Accounts, Inc.
While the debt claim and the FDCPA counterclaim raised here may, in a
technical sense, arise from the same loan transaction, the two claims bear
no logical relation to one another., Although there is some overlap of issues
raised in both cases as a result of the defenses raised in the state action,
the suit on the debt brought in state court is not logically related to the
federal action initiated to enforce federal policy regulating the practices for
the collection of such debts.

In Evans, the Court considered the Peterson case and stated that it

[tihe Peterson case, of course, pre-dates the enactment of section
1367(a). Nevertheless, this Court finds Peterson is still relevant and
controlling. Since 1990, other courts have concluded that a federal court
does not have jurisdiction over a defendant’s state law counterclaim, when
the plaintiff's claim arises under the FDCPA. For example, in Orloff v.
Syndicated Office Systems, Inc., 2003 WL 22100868, *2 (E.D.Pa. Aug.
20, 2003), the court stated that the {plaintiff's claims involve issues of
statutory compliance. Defendants’ counterclaim is simply a state faw debt
collection claim.’ The Orloff court continued: ‘Evidence of plaintiff's failure to
pay Defendants money owed to them has no relevance on the issue
‘whether the Defendants' actions in collecting the debt violated federal law.’
Id. This court determines that Peterson is still good law and that Peterson
is supported by post-1990 case law. Accordingly, the court judges that
ACS's counterclaim is a permissive counterclaim.

Id. at*1. The Court finds this analysis persuasive and determines that while there may

be some issues that overlap, defendants’ counterclaims against the plaintiffs relate to

18
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whether plaintiffs owe defendants money under state law, while plaintiffs’ claims relate to
whether defendants violated tﬁe federal truth-in-leasing regulations.

Defendants state that a four part test should be used to determine whether
counterclaims are compulsory. Under this test a court considers four factors: 1) Are the
issues of fact and law raised by the claim and counterclaim largely the same? 2) Would
res judicata bar a subsequent suit on defendant's claim absent the compulsory
counterclaim rule? 3) Will substantially the same evidence support or refute plaintiffs’
claim as well as defendant's counterclaim and 4) Is there any logical relation between the
claim and the counterclaim? Even under this test however the Court finds that the
counterclaims are not compulsory. The issues of fact and law raised in pléintiffs’ claims
~and defendants’ counterclaims will be different. Plaintiffs’ claims allege that the
-defendants’ leases violated the federal truth-indeasing regulations. Defendaﬁts’
counterclaims assert only state law breach of contract claims. With regard to the issue
of res judicata, defendants state that a subsequent judge may determine that these
counterclaims could or should have been litigated in this proceeding and then they would
be forever barred from pursuing their claims. The Court does not ﬁnd that res judicata
will bar defendants’ counterclaims. As plaintiffs note, if the counterclaims are not allowed
to proceed because there is no jurisdiction, there will not be a final judgment on the
merits necessary for res judicata under Missouri faw. With regard to the third factor -
defendants state they wduld rely on the exact same evidende as the plaintiffs to prove
- th;air claims and to refute plaihtiffs; claims. Plainﬁﬁs n&e that the same evidence will not
be utilized as they will be comparing statutory and regulatory require;nents to defendants’
. leases while défendants evidence will relate to whether the plaintiffs breached their
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individual leases. Finally, defendants argue that the counterclaims have a logical
relationship to plaintiffs’ claims. The Court disagrees and finds that there is no logical
relationship between the plaintiffs’ claims and defendants’ counterclaims. Therefore, the
Court finds that defendants’ counterclaims are pemiissive and thus require an
independent jurisdictional basis if the Court is to retain jurisdiction over them.
Plaintiffs argue that defendants cannot meet either the diversity jurisdiction or

- amount in controversy requirements and thus the counterclaims should be dismissed.
Plaintiffs assert that both Ledar and Hawthorne are incorporated in Missouri. Of the 339
incﬁvi_duals named in Ledar’s counterclaims, plaintiffs state that 58 or 14.5% of those
individuals are identified as having Missouri addresses. With regard to Hawthome's
counterclaims, 24 out of the 239 absent class members or 10% are identified as having
Missouri addresses. Even if there were complete diversity, plaintiffs argue that
defendants have failed to satisfy the amount in controversy requirement as the vast

- majority of claims against the absent class members are between $1,000 and $5,000

with some as low as $25.00. With regard to Hawthorne, the claims range between

$2,000 and $5,000. Plaintiffs argue that defendants cannot aggregate their claims

against the class in order to estabilish the jurisdictional minimum and that each member of

the class must satisfy the amount in controversy requirement. In Trimble v. ASARCO

Inc., 232 F.3d 946, 960 (8" Cir. 2000), the Eighth Circuit stated: "in our view § 1367(a)
and (b) can be read literally, and unambiguously, to require each plaintiff in a class action
 diversity case to satisfy the Zahn definition of “matter in controversy* and to individually
meet the $75,000 requirement.” 1d. at 637-40 (footnotes and citations omitted).

Defendan&s do not offer any suggestions in opposition to this point. The Court finds that
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none of the counterclaims against the absent class members exceed $75,000, therefore
there is no independent jurisdictional basis for defendants’ permissive counterclaims.
Thus, the Court hereby GRANTS plaintiffs’ Motion to Dismiss the Counterclaims of Ledar
and Hawthorn Against the Absent Class Members (Doc. # 267).
E. Motion to Dismiss Counterclaims of Named Class Members

“Ledar in its Answer to the First Amended Complaint asserted counterclaims
| against the three named plaintiffs alleging that they breached their lease contracts by
tehninating them early. Plaintiffs assert that the counterclaims are not compulsory
counterclaims under Fed.R.Civ.P. 13. Additionally, plaintiffs state that the counterclaims
‘against the namedv class members must also be dismissed because they do not meet the
amount in controversy requirement. The counterclaim against plaintiff Day is for
- $2,237.80, the counterclaim against plaintiff Reinsch is for $664.80 and the counterclaim
against plaintiff Buckallew is for $6,703.04.

Defendants assert again fhat the counterclaims against the named class members
are compulsory. As previously discussed the Court disagrees and finds that the
counterclaims are permissive. As such there must be some independent basis for

federal jurisdiction over these counterclaims. Defendants state only that if the Court
determines that the counterclaims are not compuisory, the Court should exercise

-supplemental jurisdiction over the counterclaims under 28 U.S.C. § 1367. In this context,
there is no requirement that the jurisdictional basis for the counterclaims be specifically
plead for the Court to exercise its juﬁsdiction to hear them. (Defendants’ Suggestions in
Opposmon p. 10). The Court cﬁsagrees if the oounterclalms are not compulsory, there

: must be some independent jurisdi ctional basis for the permissive counterclaims. In this
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case the Court finds there is no basis for exercising jurisdiction over the counterclaims of
the named plaintiffs. Therefore, plaintiffs’ Motion to Dismiss the Counterclaims Against
the Named Plaintiffs is hereby GRANTED (Doc. # 269).
IV. CONCLUSION

For the reasons stated above, the Court hereby DENIES defendants’ Motion for
Summary Judgment (Doc. # 230), GRANTS in part and DENIES in part plaintiffs’
Motion for Summary Judgment (Doc. # 232), PROVISIONALLY DENIES defendants’
Motions to Strike the Declarations of Gary Doss and David Wainstock (Docs. 255, 261)
and GRANTS pilaintiffs’ Motions to Dismiss the Counterclaims Against the Absent and

Named Class Members (Docs. 267, 269).
The Court will hold a pretrial conference with the parties on Wednesday January
21, 2004 at 10:30 a.m. Counsel for plaintiffs shall initiate the teleconference to the Court

at the following number: (816) 512-5630.

Date: __January 7, 2004 /s/ FERNANDO J. GAITAN, JR.
‘Kansas City, Missouri FERNANDO J. GAITAN, JR.

UNITED STATES DISTRICT JUDGE
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