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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

 

Marcus Brent Jowers,   ) 
Plaintiff,     ) 
      )  Civil Action: 3:17-cv-517 DPJ-FKB 
      )  
      ) PLAINTIFF’S OPPOSITION TO  

) DEFENDANT KLLM TRANSPORT  
      ) SERVICES, LLC’S MOTION FOR 
vs.      ) PARTIAL SUMMARY JUDGMENT 
KLLM Transport Services, LLC  )  
Defendant.     ) 
 
 
 
 

 Plaintiff Marcus Brent Jowers (“Plaintiff”) respectfully submits the following opposition 

to Defendant KLLM Transport Services, LLC’s Motion for Partial Summary Judgment. 
 

MEMORANDUM OF POINTS AND AUTHORITIES 
 
I. Introduction. 

This is a class action for violations of minimum-wage laws under the Federal Labor 

Standard Act (“FLSA”) on behalf of truck drivers employed by Defendant KLLM Transport 

Services, LLC (“Defendant” or “KLLM”).  Defendant delivers refrigerated goods nationwide 

and, among other things, violated minimum wage laws by forcing drivers to travel days at time 

and be “continuously on duty . . . under 29 C.F.R section 785.22,” requiring 24-hour, or at a 

minimum, 16-hour per day compensation.  Defendant paid based on the number of miles driven, 

and failed to pay minimum wages to its drivers.   

Defendant’s motion to have the class allegations dismissed based on a class action waiver 

clause lacks merit for several reasons.  First, the clause only applies to disputes “under this 

Agreement.”  Plaintiff, however, has not sued under the contract.  Rather, Plaintiff’s claim is a 

statutory claim under the FLSA.  Thus, Plaintiff’s claims are outside the scope of the class action 

waiver, based on its explicit terms.  Second, the class action waiver is unconscionable, both 
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procedurally and substantively, under Mississippi law.  Defendant admits the independent 

contractor agreement which contains the class action waiver is a standard agreement, that all 

class members must sign as a condition of employment, presented on a take-it-or-leave-it basis, 

that is one-sided and strips employees of statutory rights.  The unconscionability that permeates 

the class action waiver renders it unenforceable. 

Moreover, the Federal Arbitration Act (“FAA”) does not apply to Plaintiff’s claims 

because he is a transportation worker, exempt from the FAA.  Defendant is not seeking to 

compel arbitration, but solely to enforce a class action waiver outside the context of arbitration, 

and the federal policy as embodied by the FAA.  However, it is precisely the federal policy in 

favor of arbitration which was the justification for upholding class action waivers.  Without the 

FAA, the basis for enforcing a class action waiver does not exist.  This is particularly true, 

where, as here, there is a statutory right under the National Labor Relations Act (“NLRA”) for 

Defendant’s employees to engage in “concerted activities” and pursue a collective action.  29 

U.S.C. §157. 

Finally, even where the FAA and arbitration is involved, the issue of whether a class 

action waiver is enforceable in the employment context is currently under review by the United 

States Supreme Court.  Oral argument set for October 2, 2017.  Thus, if the Motion is not denied 

on the other grounds stated herein, Plaintiff respectfully requests that a decision be deferred 

pending the Supreme Court’s resolution of the issue. 

For the reasons set forth herein, Defendant’s Motion for Partial Summary Judgment as to 

Plaintiff’s class claims should be denied. 
 

II. Factual Background. 

 This is a collective action for minimum wage violations on behalf of Defendant’s drivers 

who were misclassified as independent contractors.  Complaint, ¶1. 
 

A. KLLM Business Operations And Employment Of Its Drivers. 

 KLLM “is one of the largest refrigerated trucking companies in the United States, and 
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operates throughout the continental United States.”  Complaint, ¶3.   

 Defendant’s Vice President of Safety, Wilson Risinger, was designated in another lawsuit 

as KLLM’s person most knowledgeable on, among other things, KLLM’s “business operations.”  

Declaration of Joshua H. Haffner (Haffner Decl.”), Exh.1, 7:8-12; 35:1-15, and Exh.2, 2:11-26.   

Mr. Risinger testified in June 2016 that KLLM has approximately 2800 drivers, of which 2500 

lease their trucks from KLLM and are classified as independent contractors.  Id. at 10:25 - 11:11, 

38:12-14.  KLLM owns the trucks it leases to its drivers.  Id. at 36:5-22.  KLLM has a federal 

motor carriers license that all its drivers operate under.  Id. at 58:23 – 59:12.  KLLM trucks drive 

“all over the country.”  Id. at 15:3-16:1.   

 Mr. Risinger testified that all of KLLM’s drivers who lease trucks from KLLM have to 

sign the same, standard independent contractor and truck lease agreement with KLLM.  Id. at 

118:17-23.  Mr. Risinger further testified it is “a condition of driving for KLLM” that drivers 

sign the independent contractor agreement.   Id. at 117:17-20. 

 Defendant conducts multi-day training sessions for its new drivers in Mississippi.  

Haffner Decl., Exh. 3, 15:23- 16:10; and Declaration of Marcus Brent Jowers (“Jowers decl.”), 

¶2.  During this orientation/training, in a group setting, KLLM’s new prospective hires are 

presented with standard independent contractor agreements to sign, along with lease agreements 

for KLLM’s trucks.  Haffner Decl., Exh. 3, 108:10-24.1    
 

B. KLLM Exercises Control Over Its Drivers. 

KLLM leases trucks it owns to its drivers.  Exh.1, 10:25 - 11:11.  KLLM arranges for 

and deducts from its drivers’ paychecks the costs for the truck lease, maintenance, insurance 

and fuel.  Id. at 16:17-17:11, 18:10-17, 18:23-19:6, 19:19-20:1, 20:14-16, 22:10-23, 33:10-13.    

Drivers can only use the trucks they lease to perform for work for KLLM.  Id. at 37:15-

21, 37:24-38:2.  Moreover, only the driver who leases the truck is allowed to drive it, unless 

                                                      
1 Cuberly Sandifer, who provided the deposition testimony in the transcript attached as Exhibit 3 
to the Declaration of Joshua Haffner, drove for KLLM from February 2012 through January 
2015.  Haffner Decl., Exh.3, 72:2-4, 77:7-8.   
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authorization from KLLM is obtained for another driver.  Id. at 39:5-12.  In addition, drivers 

“are only allowed to drive for KLLM,” and are not allowed to work as a driver for any other 

company.  Id. at 37:19-21.  KLLM requires its name and logo to be on the truck and trailer.  Id. 

at 37:6-14.   

Drivers are required to follow KLLM’s policies and rules.  Id. at 24:17-24, 27:17-24, 

111:7-13.  Drivers must complete and submit daily driver logs as part of their job with KLLM.  

Id. at 73:10-16, 74:23 – 75:1.   All drivers get the same training and orientation prior to driving 

for KLLM. Id. at 31:18 – 32:10.   

KLLM has the power to terminate its drivers for any reason.  Exh.1, 43:22 – 44:3, 

102:16 – 103:6. 
 

C. Defendant’s Hiring Of Plaintiff. 

Plaintiff attended Defendant’s training program in Richland, Mississippi, travelling from 

Florida to attend.  Jowers Decl., ¶2.  While Plaintiff was “attending the ‘lease purchase class’” 

given by KLLM, Plaintiff “along with approximately twenty-five other individuals” were 

presented with the independent contractor agreement.  Id. at ¶3.  Plaintiff was not allowed to 

review until the next day.  Id. at ¶¶2-3.  No one went over the class action waiver with Plaintiff.  

Id. at ¶3.   

Plaintiff was told he had to sign the independent contractor agreement “in order to work 

for KLLM.”  Id. at ¶4.  Plaintiff further attests as follows: 
 
“There was no negotiation relating to the terms of the Agreement 
between KLLM and myself or any of the other individuals. KLLM did 
not give myself or the other individuals time to seek advice before 
signing the Agreement. . .  The Agreement was presented in a take it or 
leave it manner by KLLM.”  Id. at ¶5. 

 
D. Plaintiff’s Minimum Wage Claim Under The FLSA.   

 

Plaintiff alleges he was a driver for KLLM and was “misclassified . . . as an independent 

contractor.”  Complaint, ¶2.  Plaintiff alleges he was “paid based on the number of miles driven.”  
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Complaint, ¶20.  Plaintiff alleges that Defendant’s policies require that its drivers work many 

hours for which they are not paid.   
 
“Plaintiff and the Class consistently worked in excess of 40 hours per 
week.  This includes not only their time spent driving but the many other 
hours spent on inspections, waiting for direction from KLLM, waiting 
for completion of pickup or delivery, refueling, and myriad other tasks 
required by KLLM.”  Id. at ¶21.   

Plaintiff alleges that while driving across country, to make a delivery, they were 

“continuously on duty and, therefore, worked at least 16 hours, if not 24 hours, under 29 CFR § 

785.22.”  Id. at ¶22.  Plaintiff alleges that he and class members, after taking into account the 

deductions Defendant made from their paychecks, were “paid less than $7.25 for each hour that 

they worked.”  Id. at ¶20. 
 
III. Legal Argument.  

 Defendant’s motion for summary judgment seeking enforcement of the class action 

waiver lacks merit, and should be denied.  As set forth herein, the scope of the class action 

waiver does not apply to the statutory claims asserted in this case.  Moreover, the class action 

waiver is unconscionable.  However, even if the class action waiver was enforceable, and 

encompassed Plaintiff’s statutory claims, it cannot be enforced outside the context of an 

arbitration, and the federal policy embodied by the FAA.   
 

A. Standard On Motion For Partial Summary Judgment. 

District courts grant summary judgment only where the movant demonstrates that there is 

no genuine dispute as to any material fact and movant is entitled to judgment as a matter of law.  

Fed R. Civ. P. 56(a).  The evidence, as well as all inferences from the evidence, must be viewed 

in a light most favorable to the party opposing the motion for summary judgment.  Little v. 

Liquid Air Corp., 952 F.2d 841, 847 (5th Cir. 1992).  If the evidence would permit a reasonable 

trier of fact to find for the nonmoving party, then summary judgment should not be granted.  

Anaya v. Traylor Bros., Inc., 478 F.3d 251, 253 (5th Cir. 2007). 
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B. Plaintiff’s Statutory FLSA Claim Is Not Within The Scope Of The Class 
Action Waiver. 

The class action waiver agreement cited by Defendant does not, by its terms, encompass 

Plaintiff’s statutory FLSA claim. The Class Action Waiver provides as follows:   

“You agree that you may not bring a class action suit on behalf of others 
under this Agreement in any court or in arbitration.”  Christine Breaux 
Affidavit (“Breaux Decl.”), Exh. A p.15, para.10.b (italics added). 

By its terms, the class action waiver only applies to a class action “under this 

Agreement.”  Plaintiff has not sued under the agreement, and has not brought a breach of 

contract claim.  Plaintiff’s claim is solely for statutory violations of the FLSA, 29 U.S.C. section 

216(b).  Statutory claims are not mentioned as within the scope of the class action waiver at 

issue, and are not encompassed by it. 

In analogous situations relating to the scope of arbitration and forum selection clauses, 

courts have held similar contractual language does not include statutory FLSA claims.  Thus, in 

the arbitration context, the Ninth Circuit rejected inclusion of FLSA within the scope of an 

arbitration clause.   Leyva v. Certified Grocers of California, Ltd., 593 F.2d 857, 861–62 (9th 

Cir. 1979).   The Leyva arbitration provision purported to apply to “‘any controversy, dispute, or 

disagreement aris(ing) during the period of this Agreement, out of the interpretation or 

application of the provisions of this Agreement . . . .’”  Id.  Leyva held that “FLSA claims are 

statutory rights existing independently of the contracts,” and the FLSA claim was not within the 

arbitration clause’s scope.  Id. at 862 (emphasis added). Leyva reasoned that arbitration clauses 

“should not be read to require arbitration of statutory claims absent express provision for such 

arbitration.”  Leyva v. Certified Grocers of California, Ltd., 593 F.2d 857, 863 (9th Cir. 1979). 

Other courts have also held, in the context of forum selection clauses, when their scope 

relates to disputes under the contract, they do not encompass statutory FLSA claims.   In 

Pacheco v. St. Luke’s Emergency Associates, 879 F.Supp.2d 136,140-141 (M.D. Ten. 2012), the 

court analyzed a forum selection clause in an employment contract that applied to “any dispute 

derived out of this agreement.”  Id. at 140. The Pacheco court noted that “[a] number of cases 
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have held that suits to recover payments due under the FLSA . . . are not dependent upon the 

plaintiff’s employment agreement.”  Id. at 141 (emphasis added).  Pacheco concluded that the 

“FLSA claims are based on independent statutory rights” and outside the scope of disputes 

derived from the employment agreement.  Id. at 142.  In Fuller v. Goldstar Estate Buyers Corp., 

2011 WL 809429 (N.D. Ill. 2011), in analysis that applies equally here, the court rejected 

application of a forum selection clause to an FLSA claim, holding as follows: 
“[T]he Agreement here expressly refers to actions ‘relating to this 
contract.’ Plaintiff is not attempting to enforce any terms of the 
Independent Contractor Agreement.” Id. at *3. 

 The waiver at issue only governs “a class action suit . . . under this Agreement. . .”  By its 

terms, this provision does not encompass Plaintiff’s statutory FLSA claim.   

Indeed, the limited scope of the class action waiver contrasts sharply with the broader 

language Defendant used in the next paragraph for the arbitration agreement, having it 

encompass any dispute relating to the Agreement “or any other aspect of our business 

relationship (whether in contract, tort, statutory or other).”  Breaux Decl., Exh. A p.15, para.10.c 

(emphasis added).  That Defendant chose to limit the class action waivers to disputes “under this 

Agreement,” while having the arbitration agreement extend to and include “statutory” claims, 

reflects an intention to exclude statutory claims from the class action waiver. 

 To the extent the Court finds there is any ambiguity regarding whether the class action 

waiver encompasses statutory claims under the FLSA, that ambiguity must be resolved against 

Defendant and in favor of Plaintiff.  Here, Defendant drafted the contract, and must accept the 

consequences of any ambiguities in it.  Rotenberry v. Hooker, 864 So.2d 266, 270 (2003) 

(“vagueness and ambiguity [in a contract] are more strongly construed against the party drafting 

the contract”). 

Because FLSA claim is not within the scope of the class action waiver agreement, 

Defendant’s motion should be denied.  
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C. The Class Action Waiver Is Unconscionable And Unenforceable Under 
Mississippi Law. 

 KLLM’s class action waiver is unenforceable under Mississippi law because it is both 

procedurally and substantively unenforceable. 

“Under Mississippi law, ‘unconscionability has been defined as an absence of meaningful 

choice on the part of one of the parties, together with contract terms which are unreasonably 

favorable to the other party.’ There are ‘two types of unconscionability, procedural and 

substantive.’”  Bell v. Koch Foods of Mississippi, LLC, 358 Fed.Appx. 498, 502-503 (5th Cir. 

2009).  The two types of unconscionability are alternatives -- either procedural or substantive 

unconscionability is adequate to void a contractual provision under Mississippi law.  Beverly 

Enterprises-Mississippi, Inc. v. Powell, 244 Fed.Appx. 577, 580 (5th Cir. 2007) (finding material 

disputed fact existed as to procedural unconscionability, and holding “we need not address 

defendant’s claims for substantive unconscionability”); and West v. West, 891 So.2d 203, 213 

(Miss. 2004) (“[a] contract may be either procedurally or substantively unconscionable”). 

In this case, both procedural and substantive unconscionability exist in relation to the 

class action waiver, rendering it unenforceable.   
 

1. The Class Action Waiver Is Procedurally Unconscionable. 

KLLM’s class action waiver meets the test for procedural unconscionability.  

“Procedural unconscionability goes to the formation of the contract.”  West, supra, 891 

So.2d at 213.  Courts have explained procedural unconscionability under Mississippi law as 

follows: 
“The indicators of procedural unconscionability generally fall into two 
areas: (1) lack of knowledge, and (2) lack of voluntariness. A lack of 
knowledge is demonstrated by a lack of understanding of the contract 
terms arising from inconspicuous print or the use of complex, legalistic 
language, disparity in sophistication of parties, and lack of opportunity to 
study the contract and inquire about contract terms. A lack of 
voluntariness is demonstrated in contracts of adhesion when there is a 
great imbalance in the parties’ relative bargaining power, the stronger 
party’s terms are unnegotiable, and the weaker party is prevented by 
market factors, timing or other pressures from being able to contract with 

Case 3:17-cv-00517-DPJ-FKB   Document 15   Filed 08/18/17   Page 8 of 16



 9 

another party on more favorable terms or to refrain from contracting at 
all.”  East Ford, Inc. v. Taylor, 826 So.2d 709, 715-716 (Miss. 2002). 

Procedural “unconscionability is most strongly shown in contracts of adhesion presented 

to a party on a ‘take it or leave it basis.’”  York v. Georgia Pacific Corp., 585 F.Supp. 1265, 1278 

(N.D. Miss. 1984). “A contract of adhesion has been described as one that is ‘drafted unilaterally 

by the dominant party and then presented on a ‘take-it-or-leave-it’ basis to the weaker party who 

has no real opportunity to bargain about its terms. Such contracts are usually prepared in printed 

form, and frequently at least some of their provisions are in extremely small print.’” East Ford, 

supra, 826 So.2d at 716. 

KLLM’s Vice-President and person most knowledgeable on its business operation, Mr. 

Risinger, testified that the independent contractor agreement containing the class action waiver is 

a standard agreement KLLM always uses. 
 

Q. All drivers which you are calling lease drivers as opposed to company 
drivers have signed this independent contractor agreement. Correct? 
A. Yes. 
Q. And it's a standard agreement that KLLM has its lease drivers sign. 
Correct? 
A. Yes.  Haffner Decl., Exh.1, 118:17-23. 

 

Moreover, Plaintiff had no choice but to sign the agreements to work for KLLM in order 

to work for KLLM.  Jowers, decl., ¶5; see also Haffner Decl., Exh. 3, 111:12-23.  Indeed, Mr. 

Risinger of KLLM admitted as much. 
 
Q.  It's a condition of driving for KLLM that they sign this independent 
contractor agreement. Correct? 
A.  Yes. Haffner Decl., Exh.1, 117:17-20. 

 The agreement was presented to Plaintiff at a group training session, he had no time to 

independently review it, the class action waiver was not explained, there was no opportunity for 

negotiation, and it was provided on a take it or leave it basis.  Jowers Decl., ¶3-5.  This is also 

how Mr. Sandifer, another driver for KLLM, described how he was presented with and required 

to sign the independent contractor agreement.  Exh.3, 111:12-23. 
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Thus, the independent contractor agreement relied on by KLLM is a classic contract of 

adhesion, drafted by KLLM, and forced upon Plaintiff and other drivers on a take-it-or-leave-it 

basis.  Under Mississippi law, this constitutes procedural unconscionability. 
 

2. The Class Action Waiver Is Substantively Unconscionable. 

The class action waiver is also substantively unconscionable under Mississippi law.   

The test of substantive unconscionability is whether “the clause or contract is so one-

sided that it is unconscionable under the circumstances existing at the time the contract was 

made.”  York, supra, 585 F.Supp. at 1278. 

 Here, the class action waiver explicitly only applies to Plaintiff, stating “[y]ou agree that 

you may not” bring a class action.  Breaux Decl., Exh. A p.15, para.10.b.  This provision is 

explicitly limited to Plaintiff, and is wholly one-sided.  This constitutes substantive 

unconscionability. 

 Moreover, the NLRA provides a statutory right, whether characterized as procedural or 

substantive, to proceed in concert with other employees. 29 U.S.C. §157 (employees have the 

right to engage in “concerted activities for the purpose of . . . mutual aid or protection.”) The 

NLRA’s provision that employees have the right to engage in “‘concerted activities’ has long 

been held to include ‘resort to administrative and judicial forums.’”  Lewis v. Epic Systems 

Corporation (7th Cir. 2016) 823 F.3d 1147, 1152. Here, the class action waiver purports to 

take away the statutory right for KLLM’s employees, including Plaintiff, to proceed together.  

This is also harsh and one-sided, and substantively unconscionable. 

Finally, Plaintiff notes that, to the extent there are factual issues regarding 

unconscionability that need to be determined, that also warrants denial of Defendant’s summary 

judgment motion.  Beverly Enterprises-Mississippi, Inc. v. Powell, 244 Fed.Appx. 577, 580 (5th 

Cir. 2007) (“[t]he resolution of these fact issues will undoubtedly affect the disposition of this 

action. . . [and] summary judgment was improper”). 
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Given the evidence of unconscionability, both procedurally and substantively, this 

Motion should be denied. 
 

D. Without The FAA As Its Premise, Defendant’s Class Action Waiver Is Not 
Enforceable In The Employment Context. 

The FAA, and the federal policy behind it, is the justification to enforce a class action 

waiver.  Here, Defendant agrees there is no arbitration being sought, and no FAA issue. Without 

that foundational basis, there is no basis to enforce a class action waiver in the face of the 

NLRA’s statutory right to bring a collective action. 

 
1. Plaintiff And His Claims Are Exempt From The FAA, And Defendant Is 

Not Requesting Arbitration. 

The FAA does not apply to this case, and Defendant does not seek to enforce its 

arbitration provision. 

Section 1 of the FAA expressly exempts the contracts of transportation workers working 

in foreign or interstate commerce from its coverage.  9 U.S.C. § 1 (excluding “contracts of 

employment of seamen, railroad employees, or any other class of works engaged in foreign or 

interstate commerce” from the reach of the FAA); see Circuit City Stores, Inc. v. Adams (2001) 

532 U.S. 105, 109, 112 (Section 1 applies to “transportation workers”).  Plaintiff, as an interstate 

truck driver, is a transportation worker engaged in foreign or interstate commerce.  Indeed, 

Defendant is one of the largest refrigerated trucking companies in the United States, and Plaintiff 

transported cargo across state lines and throughout the United States.  (see Harden v. Roadway 

Package Sys., Inc., 249 F.3d 1137, 1140 (9th Cir. 2001) (truck drivers are transportation workers 

within the meaning of § 1 and the FAA is inapplicable to them).  The First Circuit recently 

reaffirmed that truck drivers are exempt from the FAA, regardless of whether they are employees 

or independent contractors.  Oliveira v. New Prime, Inc., 857 F.3d 7, 24 (1st Cir. 2017) (“we 

hold that a transportation-worker agreement that establishes or purports to establish an 
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independent-contractor relationship is a contract of employment under §1” making it exempt 

from the FAA). 

Accordingly, in this case the FAA does not apply to Plaintiff and his claims. 
 

2. Without The Federal Policy Behind The FAA, Class Action Waivers In 
An Employment Agreement Are Not Enforceable. 

Class action waivers of FLSA claims outside the FAA and arbitration context are not 

enforceable.  This is true whether the right to bring a class action is characterized as procedural 

or substantive.   

In Killion v. KeHe Distribs., LLC, 761 F.3d 574 (6th Cir. 2014), the court noted that an 

earlier Sixth Circuit decision had “rejected the defendant’s argument that a plaintiff may waive 

procedural rights under the FLSA, just not substantive ones.” 761 F.3d at 590. The Court went 

on to hold that although “considerations change when an arbitration clause is involved,” such 

considerations are of “only minimal relevance” where a party seeks to enforce a class action 

waiver in an FLSA action not implicating the FAA.  Id. As noted by the court in Killion, cases 

upholding class action waivers have typically involved the FAA.  Id. at 592 (“None of the 

foregoing authorities speak to the validity of a collective-action waiver outside of the arbitration 

context.”). When confronted with an arbitration agreement falling outside the FAA, the Killion 

court held, class action waivers of FLSA claims are not enforceable because there is “no 

countervailing federal policy that outweighs the policy articulated in the FLSA.”  Id. 

Defendant admits this motion is brought for enforcement of its class action waiver, 

without seeking arbitration.  Indeed, Defendant’s motion states as follows: 
 

“Many of the cases addressing waiver of a collective action do so within 
the framework of the Federal Arbitration Act (FAA).  KLLM is not 
seeking arbitration in this motion, although its Independent Contractor 
Agreement contains an arbitration provision.  Rather, KLLM is seeking 
to preclude a collective action and simply litigate with Mr. Jowers his 
alleged claim.”  Defendant’s Motion, p.5, ¶1.   
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While Killion is a Sixth Circuit Court of Appeals case, it is nevertheless highly 

persuasive.  The Fifth Circuit has held that while “decisions from other circuit courts are not 

controlling precedent, they may be considered persuasive authority.”  United States v. Johnson, 

619 F.3d 469, 473, n.3 (5th Cir. 2010).  Where there is no Supreme Court, Fifth Circuit, or 

district court precedent from the district the Court sits in, district courts “will normally follow 

decisions by other circuit courts.”  In Re First Republic Bank Corp., 113 B.R. 277, 279 

(N.D.Tex. 1989).  Killion’s holding that class action waivers in the employment context impinge 

the statutory right to proceed collectively, and in the absence of the federal policy embodied by 

the FAA should not be enforced, is logical and should be followed. 

Defendant cites solely to federal district court cases, from other district courts, in support 

of its motion that a class action waiver in a FLSA action can be enforced absent arbitration.  

Defendant’s Motion, pp.5-6.  None of these federal district court decisions are controlling, and 

they explicitly conflict with Killion’s holding.2  Killion is a Circuit Court of Appeal opinion, 

with persuasive reasoning, and should be followed. 

In its Motion, Defendant also fails to distinguish between the right to proceed collectively 

under the FLSA, 29 U.S.C. § 216(b), and the right the right to take concerted action under the 

NLRA, 29 U.S.C. §157.  Many of the cases cited by Defendant only address the right to proceed 

collectively under the FLSA, § 16(b).  See e.g., Carter v. Countrywide Credit Indus., Inc., 362 

F.3d 294, 298 (5th Cir. 2004) (“Appellants . . . contend that the Agreements interfere with their 

right under the FLSA to proceed collectively”); Walthour v. Chipio Windshield Repair, LLC, 745 

                                                      
2 Plaintiff notes that Defendant improperly cites Garcia v. FTS Int’l, Inc., No.:4:15-CV-963-Y, 
2016 U.S. Dist. LEXIS 188025 (N.D.Tex. 2016), as holding that “all of the circuits to address 
this issue have concluded that § 16(b) does not provide for nonwaivable, substantive right to 
bring a collective action. . .”  Defendant’s Motion, p.6.  In fact, Garcia was citing to another case 
which cited to Walthour v. Chipio Windhsield Repair, LLC, 745 F.3d 1326 (11th Cir. 2014) for 
the quoted language.  Garcia, supra, at *12.  Walthour, however, was decided in 2014, before 
Lewis v. Epic Systems Corporation, 823 F.3d 1147 (7th Cir. 2016) and Morris v. Ernst & Young 
LLP,  834 F.3d 975 (9th Cir. 2016) reached contrary decisions.  Thus, the statement that “all 
circuits” agree as to employee class action waivers in the arbitration context,” is not accurate as 
of today’s date, and the quote was not properly attributed. 
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F.3d 1326, 1331 (11th Cir. 2014) (discussing “the statutory right to bring a collective action 

under FLSA §16(b)”); Sutherland v. Ernst & Young LLP, 726 F.3d 290, 296 (2nd Cir. 2013) 

(discussing plaintiff’s assertion “that section 16(b) of the FLSA creates a ‘right’ to bring a 

collective action”).  However, it is the right to act in “concert” under the NLRA that the Seventh 

and Ninth Circuit have described as “substantive.”  Morris v. Ernst & Young LLP (9th Cir. 2016) 

834 F.3d 975, 980 (“concerted activity – the right of employees to act together – is the essential, 

substantive right established by the NLRA”) and Lewis v. Epic Systems Corporation (7th Cir. 

2016) 823 F.3d 1147, 1158 (discussing “the substantive right to act collectively that the NLRA 

gives to employees”).  The issue is currently under review in Supreme Court.  However, 

Defendant’s citation to cases addressing the FLSA, § 16(b)’s right to collective action, do not 

address Plaintiff’s right under the NLRA to engage in concerted activities.  

Ultimately, because the FAA does not apply, there is no federal policy that justifies 

enforcing a class action waiver contrary to an employee’s statutory right to bring a class action. 
 

3. Even Where The FAA Is Implicated, Whether Class Action Can Be 
Waived By Employees Is Currently Under Supreme Court Review. 

Even where arbitration and the FAA are at issue, it is an open question as to whether the 

class action waiver is enforceable in the employment context. 

The United State Supreme Court is currently reviewing the issue of whether an employee 

pursuing claims under the FLSA can waive proceeding as a class action in connection with an 

arbitration agreement.  The NLRA provides that “[e]mployees shall have the right to self-

organization, to form, join, or assist labor organizations, to bargain collectively through 

representatives of their own choosing, and to engage in other concerted activities for the 

purpose of collective bargaining or other mutual aid or protection.”  29 U.S.C. §157 (emphasis 

added).  Lewis held the NLRA’s provision that employees have the right to engage in “concerted 

activities” includes “‘resort to administrative and judicial forums.’”  (Lewis, supra, 823 F.3d at 

1152.)  Morris held that “concerted action is the basic tenet of federal labor policy,” and includes 
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the substantive right to bring employment class actions. (Morris, supra, 834 F.3d at 983.)  These 

decisions were contrary to prior other federal appellate court case law, including a 2015 decision 

in Murphy Oil USA, Inc. v. N.L.R.B., 808 F.3d 1013 (5th Cir. 2015).  The United States Supreme 

Court has granted review of these cases to decide the issue.  The matter is currently set for oral 

argument before the Supreme Court on October 2, 2017. 

Given that the issue is currently under Supreme Court review, if the Court is inclined to 

enforce the class action waiver, Plaintiff respectfully requests that a decision on Defendant’s 

motion be deferred pending the Supreme Court review, as it will have a significant impact, and 

likely be controlling.  Multiple courts have stayed cases pending the United States Supreme 

Court’s decision in Morris.  See e.g., In Re Sprouts Farmers Mkt, 2017 U.S. Dist. LEXIS 80323, 

at *5-11 (granting a stay and explaining that “whether this case proceeds as a class action likely 

turns on the outcome of Morris”); and McElrath v. Uber Techs, Inc., 2017 WL 1175591, at *6 

(N.D. Cal. 2017) (“Because . . . the issue before the Supreme Court is central to the issues in the 

instant case, a stay of proceedings until the Supreme Court resolves Morris is appropriate”). 
 

 IV. Conclusion. 

 For the reasons set forth herein, Plaintiff respectfully requests that the Court deny 

Defendant’s Motion for Partial Summary Judgment. 

      Respectfully submitted, 

      By: /s/ Joshua H. Haffner   

      Joshua H. Haffner 
Graham G. Lambert 

      Haffner Law PC 
445 S. Figueroa Street, Suite 2325 
Los Angeles, CA  90071 
Tel: (213) 514-5681 
Fax: (213) 514-5682 
jhh@haffnerlawyers.com 
gl@haffnerlawyers.com 
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Bradley Pigott 
      Mississippi Bar No. 4350 
      Pigott Law Firm 

775 N Congress St. 
Jackson, MS 39202-3009 
Tel: (601) 354-2121 
Fax: (601) 354-7854 
bpigott@pjlawyers.com 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that I electronically filed the foregoing Plaintiff’s opposition to 
Defendant’s KLLM TRANSPORT SERVICES, LLC’S MOTION FOR PARTIAL SUMMARY 
JUDGMENT with the Clerk of the Court using the ECF system which sent notification of such 
filing to the following:  
 
 
 Clark Monroe, Esq. 

G. Martin Street, Jr., Esq. 
 DunbarMonroe, PLLC 

270 Trace Colony Park, Suite A 
Ridgeland, MA 39157 
(601) 898-2073 Office 
(601) 898-2074 Facsimile 
mstreet@dunbarmonroe.com 
gcmonroe@dunbarmonroe.com  

 
THIS the 18th day of August 2017.  

/s/ Joshua H. Haffner  
Joshua H. Haffner 
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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

 

Marcus Brent Jowers,   ) 
Plaintiff,     ) 
      )  Civil Action: 3:17-cv-517 DPJ-FKB 
      )  
      ) DECLARATION OF JOSHUA   

) HAFFNER IN SUPPORT OF   
      ) PLAINTIFF’S OPPOSITION TO  
vs.      ) DEFENDANT’S MOTION FOR  
KLLM Transport Services, LLC  ) PARTIAL SUMMARY JUDGMENT 
Defendant.     ) 
 
 
 
 
 I, Joshua H. Haffner, declare as follows: 
 

1. I am an attorney at Haffner Law PC, counsel of record for Plaintiff.  I have 

personal knowledge of the facts set forth in this declaration, and if called as a witness would and 

could competently testify about them. 

2. I represented the plaintiff in a case entitled Campbell v. KLLM Transport 

Services, LLC, Los Angeles Superior Court Case No.MC025857.  During the course of the 

Campbell case, I took the deposition of Defendant KLLM Transport Services, LLC’s person 

most knowledgeable, Wilson Risinger.  Attached as Exhibit “1” is a true and correct copy of 

portions of the deposition transcript of Mr. Risinger taken in the Campbell action.   

3. In the Campbell action, Mr. Risinger was designated as Defendant’s person most 

knowledgeable.  Attached as Exhibit “2” is a true and correct copy of the person most 

knowledgeable deposition notice Mr. Risinger testified pursuant to.  In his deposition, at page 35, 

lines 1 through 15, Mr. Risinger confirms he is the person most knowledgeable at KLLM on the 

topics listed in the deposition notice, attached hereto as Exhibit 2. 
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4. During the Campbell case, the deposition of Defendant’s driver, Sandifer 

Cuberly, was also taken.  A true and correct copy of portions of Mr. Sandifer’s deposition from 

the Campbell action is attached hereto as Exhibit 3.  

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed this 18th day of August 2017 in Los Angeles, California.  

      /s/ Joshua H. Haffner  
      Joshua H. Haffner  
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CERTIFICATE OF SERVICE 
 

I hereby certify that I electronically filed the foregoing Declaration of Joshua H. 

Haffner in support of Plaintiff’s opposition to Defendant’s Partial Motion for Summary 

Judgment with the Clerk of the Court using the ECF system which sent notification of such 

filing to the following:  
 

Co-Counsel for Plaintiff’s 
J. Brad Pigott  
Pigott Law Firm, P.A.  
775 North Congress Street  
Jackson, MS 39202-3009  

 bpigott@pjlawyers.com  
 
 Clark Monroe, Esq. 

G. Martin Street, Jr., Esq. 
 DunbarMonroe, PLLC 

270 Trace Colony Park, Suite A 
Ridgeland, MA 39157 
(601) 898-2073 Office 
(601) 898-2074 Facsimile 
mstreet@dunbarmonroe.com 
gcmonroe@dunbarmonroe.com  

 
THIS the 18th day of August 2017.  

/s/ Joshua H. Haffner  
Joshua H. Haffner 
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