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OVERVIEW

* Special Government Employees
* Financial Disclosure

* Conflict of Interest and the Appearance of
a Conflict of Interest

* Representation Ban

* Lobbying

* Political Activities

* Gifts

Fundraising
Expert Testimony
Teaching, Speaking and Writing

Post-Government Employment



Presenter Notes
Presentation Notes
The rules we will discuss today have a single objective – to identify any risks that could threaten the integrity of  the work performed by MRB and, if identified, mitigate those risks and be transparent about it so that  no reasonable person  with knowledge of all the facts relevant to a particular case would question the integrity of Agency programs or operations. 

Ethics rules apply 24/7 to all executive branch agency employees and they do not make exception for days not performing official duties or for uncompensated SGEs

OGE Form 450 reports and annual ethics training are 2 of the tools Agencies use to assure that the advice and recommendations provided by Members are not inappropriately influenced, but will be the result of independent judgement.





SPECIAL GOVERNMENT EMPLOYEES

Expert/Consultant Appointments

Personal Service Contractors

Members of boards, commissions, advisory committees (FACA and non-FACA) who

exercise own individual best judgment on Government’s behalf

Other forms of “employment” — IPA appointments if service <|30 days/year.



Presenter Notes
Presentation Notes
Here you see why you have been designated as an SGE.  SGEs provide a variety of services, including serving on FACA advisory committees.  Distinguishable from independent contractors, representatives, and regular Government employees.

SGEs must take the same oath of office as other Federal employees.

Congress determined that Advisory Committees are a useful and beneficial means of furnishing expert advice, ideas, and diverse opinions to the Federal Government, but Agencies must take care when using SGEs for this purpose to avoid domination by representatives of industry and other special interests seeking to advance their own agendas.

SGEs like regular Government employees are accountable to the public.



FINANCIAL DISCLOSURE

* Primary employment. * Any office, governing board membership, or
relevant committee chairpersonship.

* Oth t | t h
SR Bs P oy ment (such as (Ordinary membership in a professional

consulting). : - .
society or association is not considered an

* Previous employment within the last 12 office.)

months. ) ) )

* Received and retained an honorarium or

* Being considered for employment. award within the last 12 months.
* Formal or informal reemployment * Imputed interests.

arrangement.

* Ownership of securities.



Presenter Notes
Presentation Notes
Thank you for continuing to submit your OGE Form 450 reports electronically.  Because these reports are confidential, Shannon, Arlene, and I safeguard the privacy of your reports.  I contact individual members with questions and advice, if any.

Identified reporting areas that should not be overlooked

18 USC 208 –  addresses financial conflict of interests and is a primary focus of the ethics program 

Criminal conflicts of interest are broad in scope – covers intentional trading on public knowledge /official position such as bribery (quid pro quo agreements) or accepting illegal gratuities (where intent is not an element that prosecutors have to prove)

Also covers representation where Government officials use position and influence to promote the interests of 3rd parties to any Executive Branch Agency, not just FMCSA



CONFLICTS OF INTEREST

Employees are prohibited from participating in official matters that would have a direct and

predictable effect on their own financial interests or those imputed to the employee.
* Spouse, minor child or partner.

* An organization in which they are serving as officer, director, trustee, partner or

employee.

* A person or organization with which they are negotiating for prospective employment.



Presenter Notes
Presentation Notes
For SGEs, the phrase that matters is “particular government matter.”  There are two kinds:  particular matters of general applicability and particular matters involving specific parties

The latter includes contracts, grants, investigations, and litigation and other matters where the parties are identified – MRB does not handle these matters.

The MRB deals with  “particular matters of general applicability,” or “deliberations, decisions, or actions that are focused upon the interests of a discrete and identifiable class of persons or entities, but does not involve specific parties.” 

The discrete and identifiable class of persons in the MRB’s case is commercial motor vehicle drivers.  And this definition leads to the exception to the conflicts of interests rule for you.




YOUR EXCEPTION

An SGE serving on a FACA-regulated advisory committee may participate in any matter of

general applicability where the disqualifying financial interest arises from

* his/her non-Federal employment;

* his/her non-Federal prospective employment.



Presenter Notes
Presentation Notes
Let’s see an example where this may apply for you. 

You are negotiating with a trucking company for employment as the company’s medical director.   You are also, as part of the MRB, recommending certain medical requirements for drivers.  If FMCSA implements a rule based on those recommendations, the medical director position will become more critical and will command a higher salary.  You may continue this MRB work because all medical director employee positions in all trucking companies will be similarly affected, not just the company with which you’re negotiating.
 



APPEARANCE CONSIDERATIONS

|.  “Covered relationship?” and

2. Would the circumstances cause a reasonable person with knowledge of the
relevant facts to question your impartiality in the matter?

* A person with whom the employee has a business, contractual or other financial
relationship other than a routine consumer transaction.

* A person who is a member of the employee’s household, or relative with whom
the employee has a close personal relationship.



Presenter Notes
Presentation Notes
Government employees, including SGEs, must avoid even the appearance of a conflict of interest.  Demonstrating impartiality, bias, or favoritism for person or entities that have matters that could be affected by the work you do for the MRB violates this rule. 

Unlike the financial conflict of interest rule, the impartiality rule requires us to take an extra step before finding that a perception of a conflict actually exists.  This step is a determination by the famous “reasonable person” that your impartiality could be questioned.  We are not concerned here with your actual objectivity, just whether the circumstances create the  appearance of a problem.  What would the typical “man on the street” think?  This “man on the street” must be aware of all the relevant facts, not just the ones that make for juicy gossip.
 



APPEARANCE CONSIDERATIONS

* A person for whom the employee’s spouse, parent, or dependent child is serving or
seeks to serve as an officer, director, trustee, general partner, agent, attorney, consultant,
contractor, employee.

* A person for whom the employee has within the last year served as officer, trustee,
general partner, attorney, agent, consultant, contractor, or employee.

* An organization in which the employee is an active participant.



Presenter Notes
Presentation Notes
Government employees, including SGEs, must avoid even the appearance of a conflict of interest.  Demonstrating impartiality, bias, or favoritism for person or entities that have matters that could be affected by the work you do for the MRB violates this rule. 

Unlike the financial conflict of interest rule, the impartiality rule requires us to take an extra step before finding that a perception of a conflict actually exists.  This step is a determination by the famous “reasonable person” that your impartiality could be questioned.  We are not concerned here with your actual objectivity, just whether the circumstances create the  appearance of a problem.  What would the typical “man on the street” think?  This “man on the street” must be aware of all the relevant facts, not just the ones that make for juicy gossip.
 



SGE EXCEPTIONS TO REPRESENTATION BAN

SGEs are prohibited from these representational activities only when they concern
matters involving specific parties (1) which are pending in the SGE's agency or (2)
in which the SGE participated (as a government employee or SGE).

SGEs are not prohibited when the particular matter is of general applicability, such
as broad policies, rulemaking proceedings, and legislation, which do not involve

specific parties.



Presenter Notes
Presentation Notes

Ban covers representation where Government officials use position and influence to promote the interests of 3rd parties to any Executive Branch Agency, not just FMCSA

Representation includes any contact, whether by telephone, by email, in writing, or in person, that is made with the purpose of influencing  US Government action.  It does not include request for publicly-available information or factual responses to Government requests for information.

If serving 60 days or less (during the immediately preceding 365-day period), restriction is narrower.  For those SGEs, the prohibition on matters involving specific parties pending in the SGEs' agency does not apply. 

Per sections 203(e) and  205(f), SGEs may be eligible for a special waiver that permits certain representational activity in connection with work under Federal grants and contracts.
 




LOBBYING

Direct Lobbying
* Personal
» Officer, Professional Association

* Representing MRB

Grass Roots Lobbying



Presenter Notes
Presentation Notes
Duty to protect and  conserve Government  property – may arise in the context of grassroots lobbying.  The Anti-Lobbying Act prohibits Government employees, including SGES, from using appropriated funds, Government resources including email, personnel, and official time to lobby Federal or local government regarding law or policy.

Addressed other matters in vetting process before your appointment:
Foreign Agent Registration Act (FARA)
Registered Lobbyist – Stock Act




POLITICAL ACTIVITIES

Not while on duty — the period of any day in which the SGE is actually performing

Government business
* MRB meets 8:00 am - 3:00 pm

* Can attend a political fundraiser at 5:00 pm

* Can even solicit political contributions from the attendees



Presenter Notes
Presentation Notes
Subject to the Time, Place, and Manner Restrictions of the Hatch Act
No using official authority to promote your outside, personal interests, 24/7
Limits on partisan stickers/clothes/bumper stickers/emails/social media
Limits apply to the period of any day in which the SGE is actually performing Government business





PROHIBITED POLITICAL ACTIVITIES

Engaging in political activity while on duty:

* In any room or building occupied in the conduct of government business;

* Wearing official insignia identifying the office or position of the employee; or

* Using official authority or influence to interfere with or affect the result of an election.
* May not solicit political contributions from the general public.

* May not engage in campaign-related activity if running for a partisan political office

* May not solicit or discourage the political activity of any person who has business before
the Board



Presenter Notes
Presentation Notes
Examples of conduct that would violate the Hatch Act


PROHIBITION ON GIFTS

* prohibited from soliciting or accepting gifts from certain prohibited sources or

given because of their position

* prohibited from giving certain gifts to official superiors and accepting gifts from

employees receiving less pay



Presenter Notes
Presentation Notes
The Basic Rule

A prohibited source is any person/entity who:
Is seeking official action by FMCSA;
Does business with/seeks to do business with FMCSA;
Conducts activities regulated by FMCSA;
Has interests that may be substantially affected by performance/nonperformance of employee’s FMCSA duties; or
Is an organization a majority of whose members fall in to one or more of afore-mentioned categories



EXCEPTIONTO THE GIFT RULE

SGEs may accept gifts

Resulting from the employee's outside business or employment activities when it is

clear that such benefits are based on the outside business or employment activities

and have not been offered or enhanced because of the employee's official status.



Presenter Notes
Presentation Notes
The members of an Army Corps of Engineers environmental advisory committee that meets six times per year are special Government employees. A member who has a consulting business may accept an invitation to a $50 dinner from her corporate client, an Army construction contractor, unless, for example, the invitation was extended in order to discuss the activities of the advisory committee.



EMOLUMENTS CLAUSE ISSUES FOR SGES

No Title of Nobility shall be granted by the United States: and no Person holding
any Office of Profit or Trust under them, shall, without the Consent of Congress,
accept of any present, emolument, Office, or Title of any kind whatever from any

King, Prince, or foreign State.

United States Constitution Art. |, § 9, Cl. 8.



Presenter Notes
Presentation Notes
The Emoluments Clause of the U.S. Constitution – may arise if you receive a University appointment with Government influence.  Because you hold an “Office of Profit or Trust” you may need the “Consent of Congress” to accept “any present, emolument, Office, or Title of any kind whatever from any King, Prince, or foreign State.”  



PRESENT, EMOLUMENT

* Anything of value

* Awards and Decorations
* Educational scholarships
* Travel

* Indirect payments

* Salary, honoraria, or other form of compensation

* Grants, contracts



Presenter Notes
Presentation Notes
What is a present or emolument?


OFFICE/TITLE

* Any position or title from a foreign state, whether compensated or not

* Positions that predate appointment are not a problem as long as no service required
during federal appointment

* Titles that are honorary in nature and/or activity having no “durational quality” are
permissible e.g., honorary faculty appointment for a one-time lecture, or honorary title
that has no associated duties or responsibilities



Presenter Notes
Presentation Notes
What is an office or title?


KING, PRINCE, OR FOREIGN STATE

Foreign diplomatic, military, and political arms, including any subdivision such as

State or local government

International organizations of which the United States is NOT a member

Corporations wholly owned and controlled by the foreign government

Foreign public universities

Any entity acting at the behest of or based upon the influence of a government



Presenter Notes
Presentation Notes
What constitutes a king, prince, or foreign state?


FOREIGN GIFTS AND DECORATIONS ACT

Congressional consent for an employee to accept:

* Medals, badges, awards, orders of merit from chivalric codes;

¢ Tangible gifts valued at amounts up to $415 from a foreign government; or

 gifts exceeding $415 consisting of:

l. travel expenses for travel originating and taking place entirely outside of the United States (not applicable to official
travel);

2. educational scholarships; and

medical treatment.



Presenter Notes
Presentation Notes
FGDA allows Government employees a higher de minimis exception for foreign gifts $415. A Mexican Congressman who has worked with you learns that you will be leaving Federal employment and gives you a ceramic urn from his home state of Puebla.

FGDA allows employees, with the approval of their employing agencies, to accept and retain gifts of minimal value received as souvenirs or marks of courtesy,  5 U.S.C. section 7342 and 41 C.F.R. section 42-102.15.  To qualify the urn cannot be worth more than $415 U.S. dollars.  If it exceeds that amount the urn will become the property of FMCSA.



FUNDRAISING

Prohibited only from personally soliciting persons whose interests may be affected

substantially by the performance or nonperformance of the SGEs' official duties.



Presenter Notes
Presentation Notes
Fundraising or promoting your outside, personal interests (be they political, professional, or commercial) in the Federal workplace are examples of misuse of position.


EXPERT WITNESS

Ban on serving as an expert witness, with or without compensation, other than on behalf of
the United States, in any proceeding before a Federal court or agency in which the United
States is a party or has a direct and substantial interest. Applies only

|.  if the SGE actually participated officially in the same proceeding or in the particular
matter that is the subject of the proceeding; and

2. itis a proceeding in which the Department is a party or has a direct and substantial
interest.



Presenter Notes
Presentation Notes
An SGE serving on a commission established by statute shall not serve, other than on behalf of the United States, as an expert witness, with or without compensation, in any proceeding before a court or agency of the United States in which his or her employing agency is a party or has a direct interest, unless the employee’s participation is authorized by the agency.

In Federal court litigation where FMCSA is a party; or in administrative litigation where FMCSA is a party; or in either forum where FMCSA isn’t a party to the action but has a direct and substantial interest; you may only serve as FMCSA’s expert witness

Exceptions may only be authorized by the FMCSA Deputy Ethics Official 



TEACHING, SPEAKING,AND WRITING

Prohibited from receiving outside compensation for teaching, speaking, or writing that

relates to their official duties, but only when

* invitation extended primarily because of the SGEs' official position rather than expertise
on the subject matter;

* when the invitation or offer of compensation was extended by someone with interests
that may be affected substantially by the SGEs' official duties; or

* when the information conveyed through the activity draws substantially on nonpublic

information obtained through the SGEs' Government service.



Presenter Notes
Presentation Notes
Dot Order 1120.3C section (9)(h)(3) Member Responsibilities. 
The member may only speak with Congress and the media in his or her personal
capacity. The member of the committee must not hold himself or herself out as a
representative of the Department or the committee when speaking with Congress
or the media. If the committee wishes to speak with Congress or the media,
communications must be coordinated with the Office of the Secretary’s Office of
Governmental Affairs and Office of Public Affairs, respectively.

If the outside teaching, speaking or writing is related to your MRB service, you may not accept outside compensation.  It is “related” when: 
The teaching/speaking/writing is what you do on the MRB; or
Your MRB position was the main reason they asked you; or 
The requester has interests you can substantially affect; or
The content will disclose nonpublic information. 
					
You are prohibited from teaching, speaking, or writing on matters if the content will disclose nonpublic information.  Other ways SGEs can violate this rule include describing the content of a report before it is issued or disclosing proprietary information provided by industry in response to data requests.



POST-GOVERNMENT EMPLOYMENT

Former SGEs may not make contact with the intent to influence a federal employee on

behalf of another concerning a particular matter involving specific parties in which the SGEs

participated personally and substantially for the lifetime of that particular matter



Presenter Notes
Presentation Notes
The ethics rules on post-government employment won’t apply to you if your only service to the Federal Government is to the FMCSA MRB, which again, only deals with particular matters of general applicability.   

Because the MRB deals with particular matters of general applicability, you could come back before the MRB, after your service has concluded, attend one of the public meetings, and comment, on behalf of a third party, on the same type of medical matters that you worked on when you were an MRB member.

If  you ever find yourself being an SGE on an advisory committee that gets into particular matters involving specific parties,  these rules apply:

Lifetime Prohibition – Appearing before former agency to represent a third party regarding the same particular matter involving specific parties in which the former SGE participated personally and substantially



QUESTIONS!?

Points of Contact:

FMCSAethics@dot.gov

Or

Arlene McCarthy or Greg Miller

Office of the Chief Counsel, General Law
Arlene McCarthy P: 202-366-2013 or Greg Miller M:(202) 253-2305



mailto:FMCSAethics@dot.gov
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